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THE 
PREFACE 
TO THE 
READERS 
To whom it doth or may any 
ways Concern. 


ANY and frequent have been 
the clatnours of ſome infatu- 
ared Spitits of this diſtemper- 
ed Age; who (like the Devi] 
that arch Enemy to all pood 

Governinerit and Order ) labotir to bring all 
Things into confulion z yea ( if poſſible ) m- 
to the Origindl Cbxds, againſt the Common 
Lats of rhis Nation, and rte Praftice there- 
of 1I' uſt confeſs their Pretences, though 
they '#re 5s falſe os malicious, do yet ſeem 

fpeerous and fait in appeardnce, 3hd are tog 
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apt to take with the Vulgar and Igngrant 3 
and no wonder, for they (* Atheniaz-like ) | 
pleaſcd with Novelties, and conſtant to no- * 
thing but Inconſtancy, are ever thirſting * 
after Change and Alteration ( though to 
the worſe ) as Children long to vary their 
Sports, and ſhift their Toys 'and Baubles. It 
1s true, that all Creatures ( Man only ex- 
cepted ) do obſerve the .Rules of Nature, 
preſcribed unto them in a conſtant and ſet- 
led way, but he by his Fall did loſe that 
Perfection, and hath ( thereby ) not only 
ſ{bje&ed the Creature, but himſelf to vani- 
ty and vexation of Spirit ; This 1s not only 
true of Man, in his puris naturaiibas, but 
even of thoſe whoſe Souls are heightned 
above the common pitch, by civil Education, 
and good Literature 3 yea, even of Gods 
dear Children who have thoſe-extraordinary 
Characters of his Strength and . Goodneſs 
fixed upon thew, and fee Things: witty a 
clearer Light . than meer Nature improved 
'to the utmoſt can afford : So truly may 
that ancient and common ſaying be applied 
to all, Mens humana navitatis avida. . That 
therefore many. Things are (oftentimes ) dif- 
liked and inveighed againſt, even by well- 
meaning, and ( otherwiſe ) diſcreet, Men,: is 
no ſound Concluſion, that they are naught, 
and fit, either to be aboliſhed or reformed, 
but 
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but that Mens Minds are unſetled and reſt- 
leſs, and not long to be ſatisfied with any 
thiog, beit (io it ſelf ) never ſo excellent 
and deſirable. This truth is abundantly ma- 
nifeſted by Solomor, the wiſcſt and greateſt 
of Men of his Age ( if not of any ſince ) 
in his Book called the Preacher, cap. 1 and 2. 
Theſe Things - conſidered ( though in my 
Judgment, who have for this ſix and thirty 
Years laſt paſt, and upwards, been a Student 
of the Common Laws, and for a greater 
part of that time, caretully obſerved the ge- 
neral Practice thereof ; yea, I believe alſo of 
many more, far more ancient in time, and 
of far deeper jadgments, and more eminent 
in parts than my Sclf ) there is not to be 
found, either | in the Laws themſelves, or 
in the Praf&ice thereof, any ſuch conlide- 
rable Inconveniences, or of ſuch dangerous 
Conſequence as hath been, and yet is ( by 
ſome ) pretended ; I do not think it ſtrange 
to have heard fo loud Cries and Calumnies 
of late falſly voiced and printed againſt 
them.  Endeavours and Expedients have been 
prudently ſtudied, and warily put in pradtice, 
by the grave and learned Judges and Sages 
of this Nation, to give ſatisfaction unto, 
and'' to prevent greater miſchiefs (if poſ- 
ſible) which might ariſe from the unſet- 
lednefs of this Nulli-legian Brood, by or- 
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dering and regulating as much- as might be 
( without impairing the Excellencies' of the 
Laws themſelves, and the dye and ready 
adminiſtration of equal Juſtice) thoſe things 
againſt which ( they conceived) there was 
or could be any colour or ſhadow of excep- 
tion 3 but how theſe Men have been fati( 
fied therewith, or whether the People have 
received ( hereby ) that general benefit, as! 
was ſuppoſed, I leave to the Learned to 
judge, and to, thoſe that have made -expe- 
rience , thereof, For my own part, EF myſt 
confeſs I cannot yet conceive ( always fub- 
mitting to better Judgments) that our Com- 
mon Laws, and the Practice thereof, which 
are of ſp great Antiquity, and have been 
from Age to Age to this preſent time Te- | 
fining and working into this Model, and 
ſo happily continued, not only to the good 
and flouriſhing of this Nation. in our own 
Country, but to the making, of us ( there- 
by ) famous and renowned: through the 
whole Chriſtian World, can admit of a fſud- 
den alteration, for the better, but da rather 
fear that expericnce will in time. manifeſt 
( if it doth not already, too. much appear ) 
that as great, if nat greater Inconveniences 
may fall out to the Ropt by thoſe alte- 
rations have been already made, than there 
did uſually. happea before they. were m_ 

taken 
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taken and put in praftice : So difficult, nay, 
ſo dangerous a thing it is on the' ſudden, 
and by the advice of a few, though learn- 
ed and diſcreet Men, to better that which 
hath been the ſtudy, and conſtant endea- 
your of many Ages to: bring to that Ex- 
cellency, PerfeQion and Beauty, in which 
the Judiciaus, with Joy and Content, do 
behold it to appear, I fpeak not this to 
reflect upon the Judgments or Attions of 
thoſe | that have aflayed any thing in this 
kind; I know they are placed in many 
Orbs above me, and may ſee much farther, 
and will therefore rather conclude my ſelf 
to be. ſhort-ſighted in apprehending, than 
ſay there hath been any miſtakes in the 
noe right ſtating of Thivgs ; nor do I hope 
thereby to ſtop the clamorous Mouths of 
the Malicious and Ignorant ; for this would 
be as much Folly, as Sawrdo canere, or to 
preſent Colours to the blind to diſtinguiſh 
of: When their Impudence is grown leſs, 
and their Knowledge greater, it will be then 
C and not till then ) a fit time to beſpeak 
them with Reaſon, till when I leave them. 
But my Defire and Intentions herein, 'are 1n 
part to ſettle the wavering Minds of - ſuch, 
who thqugh they are not over-fwayed with 
a prejudicate Qpinion, or ſo much raiſed 
with Selt-intereſt, to run clean beſide the 
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fair Mark of good Laws, Order and Go- 
vernment, may yet be unreſolved in their 
Judgments, what to determine concerning 
thoſe Laws and the Practice thereof, which 
have been ( of late) without any reſtraint, 
ſo much vilified and deſpiſed 5 and this is 
alſo one' cauſe which moved me to give 
way to the publiſhing of this enſuing 
Treatiſe, that they may thereby receive im- 


formation, not from me, but from the Ora- © 


cles of the Law, the grave and learned Judges 
of the Kings Bench, and more particularly 
from the Mouth of that upright, ſtout and 


poliſhed Pillar of - the Law, the late Lord * 


Chief Juſtice ROL LE, what the Law and 
the Practice thereof is, and hath been for 
theſe later Years, yea, even at that very time, 
wherein they were ſo much, and fo faiſly 
clamoured againſt ; wherein I doubt not but 
' there may be found to be, by thoſe that 
will and can underſtand it, fo much Rea- 
ſon, and ſuch univerſal and impartial Ju- 
ſtice in the Laws themſclves, and fo much 
Care and Circumſpedion daily uſed in the 
general Practice of them, for the equal and 
ſpeedy diſtribution thereof, that ' they ſhall 
not need a Champion to ſtand up in their 


Vindication ; As for thoſe Miſcarriages which | 


do! ſometimes (and jt may be too often } 
fall out. jn_ the. retardipg of Juſtice tro the 
pre- 
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prejudice of ' the Clients, 1 dare fay, that 
they are uſually occaſioned, either by their 
own negligence - or wiltulneſs, and are not 
40 be charged upon othersz and for thoſe 
that do befal them other''ways, either by 
the ignorance, or falſity of thoſe they in- 
truſt, which ſo long as ' Man 'is but Man, 
may ſometimes bez you will find that they 
are no ſooner diſcovered and complained of 
in the right place, but they are reCtified, 
and ( if there be cauſe) the Offences ex- 
emplarily puniſhed, and all poſtible care that 
may be ( from time to time ) taken to pre- 
vent and meet with the like Inconveniences 
for. the future; ſo far are and have been 
the Sages of the. Law at all times from coun- 
tenancing or tolerating any thing that may 
ſtop ox obſtrutt #he Stream of. Juſtice from 
flowing readily and indifferently to all. For 
the Book it ſe]f I cannot call 'it a perfet&t 
Work, you ſee I aver it to be no more than 
a few Years Collections -and Obſervations 
thereupon 5 and indeed they were only ta- 
ken for private Uſe, without any Thoughts 
of making them publick ; yet ſuch as it is, 
I conceive it may not altogether prove ufe- 
leſs; for it being the firſt Efſay of this na- 
ture that I find endeavoured or put forth 
by any, it may, if it may nothing elſe, at 
leaſt encourage others hereafter to —_ 
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farther Progreſs in this kind ( now that the 
Way. 1s pointed at ) than $he' ſhort ſpace of 
time allotted me: to travel+in, hath (uffered 
me 'to.dp, and 50. add Heaps to my  Glean- 
a and to nouriſh . up this my Babe to 
ueb. a growrh apd perfeqion, that is may 

happily ) when I am gone, forget its firſt 

Areng, and. pwn another Name and Author, 
as I .have known- ſome Raoks to have done. 
It may alfa be ( probably )' ſome direttion 
to thoſe that begin to praftiſe at the Bar, 
but. eſpecially: in' the Court of the Kings 

exch 3 how to pratiſe fairly, and with In- 
genuity, and to make Motions befitting the 
Honour and Wiſdom of the Court to grant, 
and may ſtand with modefty and diſcretion, 
17 xelation ta themſclves to move, and not 
frivolous and uſelefs, yet chargeable co the 
Client 3 and though it b: not worthy to be 
30 Inſtryufter ta the long experienced, and 
ready Pradticer, 'to whom | preſume few 
Things af this kind can prove new and un- 
heard of; yet may it ( perchance) at ſome 
time. or other be their Rem:marancer of 
thoſe things*( though but ordinary ) which 
multzplicity of RBufinefs will not ſuffer them 
an the ſudden to call tg mind ; a thing 
which I bave often obſerved to befal many 
able and welt verſed Pratticersz and no wan- 
der, for the beſt Memories do often prove 
| treacherous. 
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: treacherous.” I have made ir my. Buſineh to 


l 


obſerve with. diligence, and to. xender with 
Codes, coreterann. bas the af ot tha 


: Court in all thipgs, and as. near. as. I copld 
* in the very words they were deliyezed 5 yet 


many things | being. ſpoken. objter, and all 
Men ſuþje& to, miſ-apprcbenſions, and, wy 


| (elf (it may. be) as mych as; others I will 


not- labous, Fither t9;free the Book (wholly ). 


- from Ercors, nor my {lf from Miſtakes, bus 


+ 


leave both tg the Readers candid  Conltru- 
ion and, Cenfyrg. Thou maiſt, perghange 
thick it- ſtrange. that ſ@ ample a Subjcd, as, 
the Ticle of the Book ſets forth, ſhould 
ſwell it to, no bigger, a Volume 3 and. alſo 
ask me why-upon many of the Heads in, the 
Book, whisb- in themſ{clyes do, affogd ſuch 
copious Matter, I, am ſo, brief and epprale: 
For the firſt kgow, that- my, P3ctenſaaps 456 
not ( as. thou mayeſt ſee in the. yery} Fitle 


; of the Book, and thrgugh the whole. Beg 


it (elf, and; which L bave alſo, 3l56ady hiak: 


ed unto. thee ). to, give "thee a. complenk; 
Colle&tiop of all- Things, belgnging wn each 
Head, which. L do find and have re99, der 
livered /parſy, in our: Broks, but; only; the: 


p ſubſtance -of ſuch Things , whigh. 1.  bave 
* heard-and taken with my; own Hand 3k the 
7 Bar for ſome Years laſt paſy, wugh whereok, 
4 lam contigent, thou caplk no ting clRmberd 
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in Print, 2nd this is alſo in'the ſecond place s 


the true reaſon why upon ſome of the Heads 
I am fo ſhort, which might have been ex- 


o 


[ 


peted, would have been far larger; for as * 


Things were ( occaſionally ) from time to 


time delivered by the Court, ſo-were they 
taken, and fo are' they offered 'unto'thee, 
and not otherwiſe, ſaving my endeavours to 
explain ſome Things which by reaſon of the 
ſhort delivery of 'them, - ſeemed. more ob- 
ſcure than others, and that not'only for 
the eafier underſtanding of the younger Stu- 
dent, but alſo (if it were poſſible) to ſatisfie 
thoſe great Antagoniſts: of the Law, and the 
PraQice thereof ('who' have need: to have 
Things- made very plain and eafie 'to them ) 
how. much they have been_ out of the. way 
in their vilifying and labouring to deſtroy 
that which is ſo excellent in it {c1f, and 
by which” (next under God)- we are not only 


continued' to be a People, but are alſo ren- |: 
dred a peaceful and a flouriſhing Nation, and * 


which I am confident, maugre 'the Malice 
of thoſe that wiſh and hope the contrary, 
will remain and -flouriſh amongſt us, until 
for our Sins God ſhall ſay ( which I hope 1n 
his Mercy he ſhall not) I have no pleaſure 
in you, but will ſuffer a Foreign Enemy (as 
hath 'been heretofore done ') to take away 


not only our Laws and Liberties, -but our 
Land 
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Land and Nation. If any ſhall fay that my 

own- Intereſt bath warmed my Zeal to this 

temper, .and renders -what I have faid ſuſpi- 

cious of belief, I muſt anſwer them, that I 

am indeed of the Profeſſion of the Law, and 
am notaſhamed of it; for I believe it tp be 

not only an honeſt, but an ingeniou pd 

honourable Calling, and (in it ſelf ) not*ffler- 
* cenary, as it is by ſome ſaid to be, and too 
corruptly alſo ſo made by many others: But 
for the advantage I have hitherto made by 
it, or believe I ſhall ever do, in the way 
of Profit, I might and may yet as eaſily be 
contented it ſhould be taken away as moſt, 
if not any of them, that cry ſo loudly againſt 
itz only (I believe) with this difference, I 
deſire to keep that little @zelque choſe, that 
I have of mine own, pur fair bonillir la mar- 
mite, as the French ſaying hath it, and with 
which, I am-I thank God contented under 
the protection of the Laws, and they to get 
what they have not from others, jure ſve 
injuria, it matters them not, and that there 
may be no Law to check or puniſh their un- 
bridled Deſires, and unlawful Afdions. Did 
not then the enſuing Treatiſe abundantly 
2 prove the truth of that little I have ſaid in 
* defence of our Laws, and the Practice there- 
: of, I ſhould not doubt but my ſingle and bare 
f averment of a truth ſo well known unto 


: many 
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many would ſootier be believed than thelt 
many 'fdnl Calumnies, ſpeaking their own {n- / 
teteſts, though in difpuſed and fir Words 
and Prerences, I ſhall fay no chore, bat Jeave 
what 1 Have ſad to thy jedicious Colfiders- 
tfon, and the Book to thy ſerious Pertiſal 
and favourable Acceptabice, 
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I ; | bot 2 Hake LS 
; Accomplithd Attorny: 
1 : ; , * 
Nh pn EN 
5 = ; 

x ; NE appeared as Attorny for the Defen- 
3\ dant without a Warrant - upon Record, 
” and the Defendant faid in Court, That 
4 he made him not his Attorny, nor would 


admit him to be his Attorny ; yet 'the Court ad- 
mitted him, and bid him put in his Warrant of 
Attorny, according to the name mentioned in the 
# Record, 28 A. Br. Record 45. 15 H.7. 14. 

* Every Arttorny of the Kings Bench ought to at- 
2 tend in. the. Court at the ſecond return of the 
Term, by the Ancient Rules of the Court, for 
the quicker diſpatch of Juſtice-to be done to the 
People; and for that reaton, if they did not, they 
were to be pat ont of the Roll: and it was then or- 
dered by the Court, that the Ancient Rules of the 
Court for regulating of the Attornies in their Pra- 
&ice,. ſhould be. renewed and ſetup in the Kings 
Bench Office, Hill. 21 _ Ban. Rep. For the At- 


tornies 


4 
$= x 


g | 


. Thoſe Rules. 


Pd 


— precedent : 
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gornies to take the better notice of them, and that they | 
ſhould not plead ignorance, in caſe they ſhould tranſgreſ' 


Whereas the Clerks and Attornies of this Court, 
notwithſtanding the ſeveral made Rules for the 
due filing of Common Bails, do neglect to file their 
Common Bails to the great prejudice of the Plain- 5 
tiffs, and damage of the Chief Clerk of this Court ; 
for the Remedy Whercof, ic is ordered by the Þ 
Court, That after the end of every Term, every ja 


Clerk and Attorny of this Court, who ſhall be * 
ny for the Defendant, © pay - the _ L 
r diy apon joynii every Hlue'r s. 64. 
fot. One Fo uk the Delidianc ſaid At- 1 
torny ſhall make it appear to the Plaintiffs Attoray 4£; 
thar Common or Special Bail is filed : And it is 
farther ordered, That every Clerk for the Plain- © 
tiff, upon his Account for his Entries, ſhall pay © 
to the Secondary of this- Court the 1-5. 6 4.40 
by him received; -and that-every Clerk and Af- 2. 
torny who ſhall a& contrary to this Rulej4n a f 
ou. ſhall reſ{pe&ively forfeit 105. for every Ot- '» 
ce, to be paid to the Box of this Court. © And 7 


F 


it is farther ordered, That all Clerks and Attor- ! ft 
nies for the Plaintiff upon ſigning of Judgments | 
by default or now ſum informatus thall pay ro the ? 
Secondary of this Court 1 s. 6 4. ior Common 
Bail, unleſs it be filed before, and the 1 5s. 6 d. fo : 
to. be paid by the Plaintiff, ſhall be allowed him Rr 
in his Coſts per Cur. Trin. 4 Willielmi & Marie Regis 7. 
© Regine. | 

An Arttorny of either Bench, accepting a War- 
rant to him dire&zd to appear for the Defendant : 
or ſubſcribing the ſame, and doch'not cauſe an ap- : 
pearance to be entred accordingly, ſhall the next 
Term be compelled to enter his appearance of the 


l The Accompliſh'd Attomy. 3 
| precedent Term, and plead to Ifſue 3 or in De- 
© faulc of Pleading, Judgment to be entred by De- 
Z faulc. Per Magiſtrum Liveſay, &- alios Clericos Paſch, 

* 21 Carol; ſecundi Regis. 

* One may not repeal a Warrant of Attorny 
 2]iven to an Attorny to appear for him, to the 
 Zintenc to defraud the Plaintiff of his Appear- 
2? Hance, but the Attorny ought to appear for him, 
| ſiting to the Rules of the Court, notwith- 


— 


Q «* 


7 ſtanding his Warrant is fo repealed, Triv. 22 
1. Car. B. R. and Mich. 14 Car. But after ſuch appear- 
1, \ ance be may change his Attorny, with the leave of the 
... Court, if be have good cauſe to do it, and do it not in 
y delay of bis Proctedings, for the Law requires ſpeedy 
i. Juſtice to be done to all Perſons. ; 
\. . Tf an Attorny doth praQtiſe deceitfully, an At- 
$-ctunene lies againſt him out of this Court, at the 
c, Prayer of the Party grieved,if he make it appear ſo 
*o the.Court, 22 Car, B. R. For the Court bath Authc- 
I ity to remove all Obſtruttions that may hinder the equal 
fy | in Law, and to puniſh the Obſtruffors, and 
q Xo right the Party injured thereby. | 
"> Every Attorny of this Court who ſhall appear 
#for any Defendant in any Aion wherein Special 
®Bail is not required, ſhall ffle Common Bail for the 


'© YDefendant within fix days after the end of the 
p ſame Term, whereof he opened; andevery At- 
" georny of this Court who! thall put in any Special 


ail before-any Judge of this Court de bene eſſe 3 
port a Ceps Corpus ſhall give notice thereof forth- 
ith to the Plaintiff, or his Attorny, and if the 
aimiff fhall not except againſt that Bail with- 
1ewenty days after notice chereof given to him, 


P- or his Attorny, then upon Oath made in Writing 
& of the faid Notice on the back of tle Bail (for 
- which Oath no Fee ſhall be taken) that Bail ſhall 


B 2 be 
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be filed by. the Defendaints' Attorny within four * 
days after the end of the ſaid ewenty days; and # - 
that every Attorny of this Court who ſhall. put in T 
any Special Bail before any Judge of this Court > 
de bene eſſe, upon a Writ of Habeas Corpus, if the * 
Plaintiff ſhall nor except againſt the Fail within 
eight and ewenty daies after the putting in of the + 


ſaid Bail, then that Bail ſhall be filed by the De- 7. 
fendants Attorny within fouf days after the end 2 
of the ſaid eight and ewenty dates, upon pain i? « 
that every Attorny making :defaulr; or in not gi- 77 ; 
ving notice as aforeſgid,. or in not filing the ſaid * , 
ſeveral Bails, .or, any .of them in form aforeſaid, 
ſhall forfeic and pay. to -the:Box of this Conrt for | | 
his firſt Offence the Sum of 5 5s. and for his 1e- & j 
cond Offence he ſhall be put out of the-Roll of * + 
Attornies of this Court.: ;And ir is farther ordered, * 
(to the intent that Bails ſhall be duly -filed,) That 7c 
the Judges Clerks of this Court in whoſe Hands * r 
the Bails ſo taken de bene efſe ſhall remain, ſhall? / 
within ſix days aſter the end of every Term give - 
a Note in Writing to the Secondary of this'70 
Court of all the Bails of the precedent Term | 


Ot 


put in, and then remaining in their Hands, toge-& C 
ther with the Names of the Attornies who put ina; 
the Bail, and the day of the putting in of tha 4b, 
ſame. | | 
An Attorny and his Clerk were both committed 7: 
by the Court for entring things againſt the expreſs 
Rules of the Court, after notice of thoſe Rules gi- * 
ven them by che Arroiny of the other ſide, 22 Car, © 
B. R. And worthily , for the doing of this was aw af 
parent Contemps of the Court, which the Court u bound © 
ro maintain, and to which they were b.nd to-yizld their © 
Obedience. | 


One 7 
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it © One Attorny. ought not to ſuffer another At- 
d# torny to practiſe in his Name, by reaſon of the 
nz? many inconveniencies that do'ofteh happen to che 
t > Clients by this means, 22 Cay. B. R." 
ie > Tf an Attorny «is put out of the Roll, and ano- 
in > ther Attorny ſuffers that Attorny to practiſe'in his 
1e * Name, he ſhall be pur our of the Roll-likewiſe. Per 
& > Hyde Ch. Fuſt. Mich. 16 Car. 2. Regis. 
1d. OneG.H.an Attorny was ordered to be put out 
In 2 of the Roll of Attornics, for entring a Judgment 
Y z againſt an expreſs Rule of Court, Mich. Car. 22, 
1d > BR. | 
d,” The proper place for an Attorny General to ſit 
o” , upon any ſpecial Matters, wherein his attendance 
le- © 15 required in Court, in Matters Criminal, is under 
of * rhe Judges, on .the left hand of the Clerk of the 
d, 3 Crown. But this is but upon ſpecial, ſolemn, and 
at 3 cxtraordinary Occaſions ; for uſually he fits not 
ds * there, but within the Bar in the Face of the Courr, 
all *? Mich. 22 Car. B. R. 
ve: No Under-Sheriff ought tobe Attorny, for it is 
his Zoften the cauſe of encreaſing of Suits, and alſo a 
ſo hindrance in diſpatch of Clients Cauſes, 7rin. 23 
[Car B. R. By reaſon of his double Capacity and Intereſt, 
in axed of his great Power he may have 1m the County where 
ho be s ſuch an Officer 3 it 8 alſo againſt the Statute. 
Every Attorny of this Courrt ſhall account ſepa- 
ed ately by himſelf at the end of every Term, ac- 
eſs Xxording to the ancient Rules of this Court for that 


gi- Purpoſe made ;. and that two, three, or more of 
ar; Fhem ſhall not in like manner account in the-name 
an» Þi one Clerk as it hath been lately uſed. And it is 
md Farther ordered, That it any Clerk of this Court 


all ſign, or cauie to be ſigned any Writs, or ſhall 
#Hle, or cauſe to be filed any Rolls in his Name 
or any other Clerk of chis Courc, who is in Ar- 
Z rears 


6 The Practical ['Regiſter; Or, 
rears with his Account, then ſuch Clerk wha Þ# * 
ſhould ſign, or cauſe to be ſigned ſuch Writs, of # | 
ſhould file, or cauſe to be filed ſach Rolls in his? : 
Name, ſhall pay the Arrears of the Account of'? | 
ſuch Clerks for whom ſuch Writs 'were ſigned by * : 
him, or any Rolls fled by him, Per Cur. Trin. 20 
Car. 2. Regs. : 


7 
On 


If the Attorny for the Plaintiff or Defendant do 
die, hanging the Suit, and the Party whoſe Attorny 
is dead, have notice given him of it,and will no-re-: ; 


| | 
'S 
8 { 
rain another Attorny to proſecute tor him, the At-'7 7 
torny for the other Party may proceed, and is not - « 
bound to hinder his Clients Cauſe for it. For he i: © | 
ner bound to take notice of the Attornies death, nor tobe | 
hindred in his Proceedings by reaſon of his Adverſarie:  - 
obſtinacy and neglet}, Mich. 23 Car. B.R. 

Every Clerk of this Court ſhall every Term up: : 
on the paſling of his Account, pay to the Office: 
of this Court, who files the Bills, the ancient Fee : 
of 25. for every Attorny and Philizer for whom ' 
he enters, - Mich, 15 Car. 2. Repis. 4 

The Plaintiff or Defendant may not change his © 
Attorny pending the Snit, without IJcave of the? 
Court, Mich. 33 Cars B. R. For the changing of his; 
Atiorny, may reſle# upon the Credi; of his Attorny, in * 
relation to bis Prattice, which the Law is tender of, and © 
i may alſo prove prejudicial to the other Party by na 
underſtanding cf this change, Mich. 14, Car. | 

Alſo the Attorty ought to be ſatisfied his Fees, 
before any other Perſon ſhall be admirted to pro 


-o tk 
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ceed in the Cauſe in which another was formerly » 
retained as Attorny, or be compelled to deliver up 3 1 
his Clients Wricings and Papers to him. 44 
Every Clerk of this Court ſhall paſs his Account #4 
with the Secondary of this Court within fix days? 4 
next after the end of Eaſter Term,and within eight: 


days ] 
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* and that every Clerk hereafter offending in the 


” time of the Lord Chief Juſtice Ho/t it was agreed 


4. poſſeſſion with an Endorſemint in Engliſh ſignifying 
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The Accomplith'd Attozny. 7 
days after the end of every Michaelmas Term, 
and within ten days after the end of every Trinity 
and Hillary Term, acccording to the ancient Cu- 
ſtom, and ſeveral former Rules of this Court ; 


Premiſes, for the firſt Offence, ſhall be ſuſpended 
from the priviledge of Practifing, and no Writs 
ſhall be ſigned in his Name, nor none of his Rolls 
received until he hath clear'd his Account 3 and for 
the ſecond Offence be ſtruck our of the Roll 
Per Cur. Hill. 15 and 16 Ca. 2. Rep. But Note,In the 


upon berween Sir Rebert Henley and the Clerkschen 
preſent, that the Clerks ſhould account every twa 
Terms. | 

It was the old courſe in procecding in an Action 
of Treſpaſs and Eje&ment, to deliver the Leaſe of 
Eje&ment to the Party to whom the Plaintiff had 
made a Letter of Attorny to execute the Leaſe, 
and for the Attorny to deliver poſſeflion of the 
Land upon tlie delivery of the Leaſe, Paſ. 24 Car. 
Regis. But now that way of Prattice us diſuſed, and 
the Plaintiff ſends a Declaration to the Temant in 


what it is, which Declaration muſt be delivered to 
the Tenant in poſſeſſion, or bis Wife \ but not to his Son, 
Daughter or Servant. 

It one have a Letter of Attorny to deliver a 
Deed to another,and alſo authority from the Party 
by word of mouth .ro do it, he may make uſe of 
which of theſe he will to do it by, but not of both, 
for the firlc that he makes uſe of ſhall be effeual, 
and the other ſhall be void, Paſch. 24 Car. B.R. For 
the Law will not warrant unneceſſary and ſuperfluous 
Atts, and when a Deed is once well executed, all ſubſe- 

B 4 quent 
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quent Atts in order to the execution thereof,are of no force 
or validity in Law. | 

That every Attorny of this Court who ſhall 
diſcharge any Priſoner charged with any Aion 
here in Court depending our of Priſon, for want - 
of proceeding within two Terms, ſhall give notice 
to the Plaintiff in the ſaid Action, or to his At- 7. « 
torny, to appear before one of the Judges of this © | 
Court, to ſhew cauſe why ſuch Priſoner ought > : 
not to be diſcharged for want of proſecuting be- 
fore he ſhall procure any Warrant under the Hand : 
any Judge of this Court for the diſcharging of * 
uch Priſoner out of Priſon; and if the Plaintiff 
it1 the ſaid Action, or his Attorny (upon notice 
© chem, or either of them given) ſhall not appear 
0 ſhew cauſe to the contrary, then upon Oath 
to be made of ſuch notice, ſuch Priſoner againſt 
whom no proceeding hath been within two Terms, 
then the next preceding, ſhall be diſcharged out 
of Priſon at the Attornies peril, who ſhall pro- * 
cure ſuch Priſoner to be diſcharged in manner * 
aforeſaid, per Cur. Paſ. 16 Car. 2. Regis. 

An Infant ought no: to appear to att Aﬀtion by .: 
an Attorny, but by his Guardian 3 ior he cannot; 
retain an Aztorny, but the Court may ailign hima® 
Guardian, Paſc. 24 Car. B. R. For the Law dith take ©* 
Infants and their Fſtates inio proteftion, and will not 
ſuffer them io ds any att whic.) may be prejudicial to 
ether ye: on the other ſide, the Law will nat prote 
them to do w10ng and therefore if there be —_— will 
aſign them Guardians io anſwer for them, and make © 
ſatisfattion out of their Eſtates. 

But where there are ſeveral Exgcutors, and ſome. 
are Infants, and others of iull Age, there they ſhall" 
all appear by Attoray, Sawnders 2 part 3212, 213 
But an Infant ſole Exccutor muſt appear by Guar-! } 
diah, 714.213, | Al? 
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The Accomplih'd Attozny. 9 
Alſo if there be two Executors, /and one of 
them be under Age, yet the Action muſt be 


ill > brought in both their Names, becanſe thoſe who 
2n. are of full age ſhall make an Attorny tor him un- 
* der age, Ibid. 
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Alſo where Baron and Feme are ſucd, the Wife 
cannot make an Attorny, but the Husband muſt 


* make an Attorny for himſelf and his Wife, 161d. 


213- 
An Ideot,s Nativitate cannot appear by Attorny, 
bat if the Defendant continued Je [ana Memoria 


” for a long time 4 Nativitate, and atterwards ex 


ſola Viſitatione Dei became non Compos Ments, it is 
not Error to appear by Attorny, Dennis & Dennis, 
2 Saunders 335, 336. 

The Actornies ought to be governed in the ordi- 
nary manner of their Practice, by the Maſter af 
the Office,and if any difference ariſe between them 
concerning it, he is to hear both Parties, and to 
order the Matrers in difference betwixt them, and 
they are to ſubmit to him, Paſc. 24 Car. B. R. For 
the Court is not to be troubled but in extraord- 
nary and difficult Matters of proceedings. 

If there be divers Defendants declared againſt 
in one Declaration, the Attorny in the Cauſe on 
the Detendants part, cannot be compelled to ap- 
pear tor more of the Detendants, than for thoſe 
trom whom he had warrant to appear, 24 Car. 
B. R. Tor the Defendants Caſes may be different, al 
though the Plaintiff declare againſt them joyntly, and 
each of them hath liberty to make choice of what At- 
torny be pleaſeth, and to defend himſelf as be ſhall be 
beſt adviſed. 

If one retain one by Warrant to be his Attorny 
in a Suit depending againſt him in this Court, and 
he files a Common Bail accordingly, he mult ap- 

TT 7 pear 


10 The Pyadcical Regiſter; Oc, 
pear for him by that Warrant in all Suits which 


are there depending againſt him. So that Decla- / 
rations be filed in the Office, or delivered to the - 
Attorny before the end of the ſame Term his Bai} - 
is filed of Hill. 1649. B. Sup. For the Defendant being, | 
after his appearance and , bail put in, ſuppoſed to be 1n . 


Cuftodia Mareſchalli, the Artorny that appears for 


him, is bound to receive any Declaration that is brought 


: 
. 
is 
. 


againſt him, for one in Priſon may be charged with any | 


Attion brought againſt him by any Perſon. 

That in every Acion of Treſpaſs and Eje- 
ment, where by the Rule of the Court the De- 
rendant ſhall acknowledge Leaſe, Entry and ouſter, 
for fo much of the Premiſes mentioned in the 
Declaration as is in the Poſſeflion of the ſaid De- 
fendant, or his Under-tenants, the Attorny of the 
faid Defendant ſhall forthwith deliver to the Plain- 
eiffs Actorny a true Note in Writing of the Tene- 
ments, ſo being in the poſſeflion of the ſaid De- 
tendants, or his Under-tenants, per Car. Trin. 16, 
Car. 2. Regs. 

Attormies ought to be of ſome Inns of Court, or 
Inn of Chancery, and not to lodge in Inns or Ale- 
honſes, or in private Places; By Roll Chief Juſtice, 
Hill. 1649. B. Sup. 8. Feb. For it is not for the Elo- 
nour of the Law, nor for their Credits to lodge in ob- 
ſeure Places, but to live in the Societies, where Order 
and Government i : and were this obſerved, much fou! 
Prat#ice would be hindred. 

No Attorny or Clerk of this Court ſhall receive 
ar procure any Blank-warrant or Warrants with- 
out Writ or Writs firſt delivered from any Sheriff 
or his Deputy, upon pain of ſevere Puniſhment, 
and Fine to be impoſed upon fuch Sheriff and 
his Deputy, and utter Expulſion of ſuch Clerks or 
Actornies reſpedively offending in the Premiſes, 

per Cur. Paſc, 15 Car. 2, Attornies 
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The Accompliſh'd Attojy. 11 
Attornies of the Kings Bench ought to be allow- 
ed in all Circuits as the Artornies of the Common 
Pleas are, alchough it hath been denied them in 
the Weſtern Circuit, and onght not to be compe]- 
led to pay extraordinary Fees for practiſing there, 
per Roll, Paſc. 1650. 1 Maii« For they are equally At- 
tornies for the gocd and eaſe of the People, with the 


Attornies of the Common Pleas, and therefore it is vea- 


# ſon they ſhould be equally priviledged, vide 11. 7. 


fol. 32. & - 

That every Clerk of this Court, every Term 
at the tirhe of the making up of his Accounts, ſhall 
pay to the Officer of this Court, who receives the 
Bills here in the Court to be tiled, his ufaal Fee 
of 2 5s. for every Attorny and Philizer of this 
Court who imploys ſuch Clerk to enter for him 
in the ſaid Court, per Cur. 15 Car. 2. Regis. 

An Action upon the 'Caſe lies for the Client 
againſt his Arrornies, if he plead a Plea for him, 
for which he hath not his Warrant, Hill. 49 B. Sup. 
And © it is if he appear for him without a Warramt 
fer he may be dammpfied by his Appearance, as well as 
he may by his pleading for him. 

No Attorny thall from henceforth acknowledge 
or enter, or cauſe to be acknowledyged or entred 
any Judgment by colour of any Warrant gotten 
from any Defendant being under Arreſt, unleſs 
the ſame beentred into in the preſence-of the At- 
torny for the Defendant, who ſhall then ſubſcribe 
his Name thereunto, per Cur. Paſ. 15 Car. 2, Regis. 

The Attornics of this Court were ordered trom 
henceforth to be ſworn as the Attornies of the Com- 
mon Pleas are, by Roll, Paſc. 1650. 1 Maii, B. Sp 
This was a good proviſion 'for the People to make the At- 
tormes the more conſc:entions and careful in their Clients 


buſineſs, 
4 Far 
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For the avoiding of Opprefiion under the co- 
lour of proceis iſſuing out of this Court 3 It is Or- 
dercd, That no Attorny preſume at his Peril to 


make out, or cauſe to be made out, any Precept - 
or Writ with a Clauſe ( Acetiam bille, &c.) againſt | 


any Heir, Executor or Adminiſtrator, nor in any 
Caſe whatſoever, where, by the cuſtom of the 
Court, ſpecial Bail isnot required. And that if the 
Defendant ſhall be lawfully delivered from an Ar- 
reſt upon any Proceſs, the ſaid Defendant ſhali not 
be again Arreſted ar-the ſame time , by vertue of 
another Proceſs, at the Suit of the ſaid Plaintiff; 
and if any Attorny or Plaintiff, in the {aid Proceſs 
named, offend in the Premiſes, the name of every 
Acttorny ſo offending thall-be put out of the Ro!l of 
Acttornies, and as well the Attorny, as the Plaintiff 
in the ſaid Proceſs named, ſhall be re{pecively pu- 
niſhed as the Court ſhall think fit, Per Cur. 15. Car. 
2 Rept. 

One cannot force an Attorny to-be his Attor- 
ny againſt his will, by Rolle Chiet Juſtice. 

One may be an Attorny for a Clyent upon Re- 
cord, and yet another Attorny may act all the bu- 
lineſs for this Clyent. But the Attorny upon Record, 
is the Attorny that the Law takes notice of. 

That no Bayliff or Sheriffs Officer ſhall preſume 
to exact or take from any perſon, being in his Cu- 
ſtody by Arreſt, any Warrant to acknowledge a 
Judgment, but in the preſence of an Attorny for 
the Defendant , which. Attorny ſhall then ſub- 
icribe his name thereunto; which ſaid Warrant 
ſhall be produced when the ſaid Judgment ſhall 'be 
acknowledged : and if any Bayliff or Sheriffs Offi- 
cer ſhall hereafter offend or do contrary-wiſe, he 
ſhall be ſeverely puniſhed for fo doing. And it 
15 further Ordered, That no Attorny wa * from 
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henceforth acknowledge or enter; or cauſe to be 
acknowledged or entred, any Judgment by colour 
of any;Warrant gottin from any Defendant, bein 
under Arreſt, otherwiſe than is as aforeſaid ; Paſe 
15 Car.2 Regis. Andif no Attorny were preſent at 
the giving of ſuch Warrant, while under Arreſt, 
the, Court upon motion, will ſet fuch Judgment 
aſide, though actually Enrred. 

In the Caſe of one Boyle and Scarborough, Paſc. 
1656, B. S. Glyn Chief Juſtice-commanded a Rule 
to be made, andfet up in the Office, 'That none 
ſhall retain an Attorny in a Cauſe where an Attor- 
ny is formerly: retained, without firſt acquainting 
the Attorny- that was firſt retained, or the Secon- 
dary in the Office, npon pain of 5 1. | 

If an Attorny dye pending his Clients Cauſe, his 


* Warrantof Attorny is determined, and” his Clerk 
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may not proceed inthe Suit without another War- 
rant, by Rolle Chief Juſtice. For the Attornies Clerk 
z not truſted by the Clyent, but the Maſter, and by his 
Death the truſt is determined. 

By Glyn Chief Juſtice, it is againit the Rules of 
the Common Pleas, and againſt the new Rules of 
this Court, for one to change his Attorny in a Suic 
without good cauſe, and the leave of the Court, 
Paſc., 1656, B. $, | 

An Attorny ſhall not have his Priviledge in an 
Action brought by himſelf and his Wite ; uſe, 
His priviledge is allowed him, by: the Court for 
tne. recovery of his Fees: M. 23 Car. and fo'is 
Powles Cale in Dyer. 

But where an Attorny brought an Aion as Ex- 
ccutor, although it was, * auter droit, yet held good: 
after a Verdict, Trim: $654. 

An Acttorny of this Court may. well bring an 
Action ſor his Fees-fer Soliciting in Chancery, and. 
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In the Caſe of Ridley and Carr, Paſe. 1656. B. S. | 
Ic was faid by Ghz Chief Juftice, That by the new | © 
Rules, it an Attorny of this Court do abſent him- © 
tal from the Court, and not ge his atretidance | 
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it will well lye. Paſe. 13 Cari 1. Dowd(weli 
Cafe 


for a whole Year together, he loſes his Priviledge, : 
and ſo was it ruled in this Caſe. F- 
In all diſputes cancerning Attornies Clerks, and 7 
their Articles or Mony given with them; the Court 4 
exerciſes. an equitable juriſdiftion upon motion, 7 
and in many cafes appoints a reſtitution upon the 
death of the Maſter or Clerk, of part of the Mony 
given, according to the time actually ſerved. 
If an Attorny, Sollicitor or CounſeHor get Wri- © 
tings into his hands, upon account of any Suit or S 
Cauſe depending,and refuſe to re-deliver them,there ” 
being no Fees due to him, the Court, uport motion © q 
will compel a re-delivery of them, without forcing 
the party to an Action for ſuch his Writings 3; but 
if there be Fees due to him, the Court will nor ** 
force the delivery until the Fees to be taxed by the 
Maſter of the Office be paid. 


2 4 Actions. ; A 

Here ought to be both apparent Malice in the *! 

| Defendant , and prejudice alſo done to the * 
Plaintiff, to ground an Afton upon the Caſe for a * 
Tort . Feazance upon, or elſe it will notlye; for if 7 
there be only malice and no damage done by it, Þ. 
there can be nothing recovered, and fo che Aion 
will be vain and to. no purpoſe; - and if there -be 
only damage and nomalice, tis but Jammu fe in- 
juria, and not puniſhable by Law, Hi.21 Car. B. R. 
For the Law doth (to: colmpenanee Attions nbich can _ 
give no remedy' ta the party that byiwos thew, ner will © 
admit | 
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; | cam men to be vexed by Suits, where it ts dpparent 
2 there is no mjuty. 
* Where there are two ſeveral damages done ro 
” the party, he ought to have two ſeveral Actions, 
” and not to join them in one Action. Entred Roz, 
© 156. 20 Car. Hill. 21 Car. B.R. For this would 
* make confuſion in the proceedings, and hinder the diſpatch 
| : of Fuſtice. _ 
1 7} Although damage without wrong will not main- 
- tain an Action, nor malice without damage, yet 
malice may aggravate the. damages recoverable , 
= where there is damage and wrong meeting toge- 
*ther, Hill. 21 Car. B. R. For though the Law is ten- 
der in the puniſhment of thoſe that offend out of infirmity 
of Nature 3 \yet it looks upon malicious Offenders as dan- 
gerous and deſeruttivve to the common ſafety, and dothpu- 
& iſh ſuch ſeverely. 
1 * Where two Actions, though of ſeveral natures 
, do depend one upon the'other, the abatement of 
E 
C 
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one of the Actions, is the abatement of both, Hill. 
221 Car B.R, For though the Attion be of ſeveral na- 
 rures, yet having a dependency one upon the other, they 
> muſt be jomtly 296mg in, and ſo if one fail, the other 
* muſt needs fail. 

> In an Action upon 'the Caſe, grounded upon a 
*promiſe, the Declaration is A#1o fuper caſum, in the 
: ſingular number, although the Aion be brought 
2upon divers promiſes, for the word Caſe includes 
#all, 21 Car. B. R. becauſe it is nomen colletivum, 
tand takes in all particulars belonging to the cauſe of Atte- 


20h, 

* An Aciion brought againſt a Conſtable for a 

K&hing done by him by vertue of [his Office, ought 

*dy the Statute-to be brought againſt him in the 

- County where he is.Conftable, and not elſewhere, 

a Car. 'B. R. And that upon 'great-reaſon,' at" 
; Ic 


U «uw, wm = (4 00 


ww, nw. 


1 
be 
y 
c 


16 The Pudical Regifter ; Ot, | 
lick Miniſters of Fuſtice are favoured im Law ; and 
though by Law they are reſponſible for Miſdemeanors in | 
their Office, yet the Law provides that they be not put ©: 
to gredter trouble than need requires for their neceſſary © 
Defence. F 

A Tranſitory Action may be laid in any Coun.” | 
ty at the will of the Plaintiff, notwithſtanding the » 
Statute of 6 R, 2. ca. 2. which ſaith, that Writs of > | 
Debt, Account, &c. ſhall be commenced in the ? | 
Counties where the Contracts were made, for that * , 
Statute was never put inuſe ; yet generally it uſeth  ; 
to be laid inthat County where the caufe of Aion” 
did firſt ariſe, Mich. 22 Car B, R: For the Law in © 
tends, that there the beſt conuſance of the Cauſes of Att; * 
on may be had, and conſequently the cleareſt Tryal. 

But when there is a Tort or Caule of Action in 
two Counties, *tis at the Plaintiffs EleQion to lay 
the Aion in which_ County. he pleaſeth, Ewone '* 
verſus Theobald, Mich. 1 Car. 2. Reg. | 

But in. Tranfitory Actions , if the Defendant 
comes before Rules of. Pleading are out, or: Plez } | 
pleaded, and maketh Oath, That if any ſuch pro 2 | 
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miſe was made, or Battery .comitted, &c. as in.” 
that Declaration is mentioned, that the fame was 
made or committed in the' County of S. (viz. in” 
another County than that where the Aion is laid) * 
and not in the County of N, (v:z. that where the © 
Action is laid) or elſewhere, out of the County of. 
S. and upon the Attornys Oath, that he received : 
the Declaration ſince the laſt Term, the Coun? 
will (unleſs very good cauſe be ſhewn tothe con: 
trary) alter the Venue into: the County where the ? 
Defendant ſwears the Fact was committed ; bur il * 
the Plaintiff will conſent to give no Evidence but * | 
what ariſes in the County where his Aion is laid” 
and ſometimes if he will conſent to be —— 
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if he doth not give ſome Evidence ariſing in that 
# County, then ſuch Rule for changing the Venue 
2? ſhall be diſcharged. 
* AXdions ariſing out of Corporations ought not 
© td be brought within Corporations, for their Pri- 
t > viledges do properly and only extend for the Try- 
he 7 al of ſuch A&ions, the cauſes whereof do ariſe 
of > within their own Juriſdi&tions, Mich. 22 Car. B. R, 
he 7 And they ought not by colcur of their particular Turiſ- 
at * dittions, to enirench upon the Common Law, but keep 
th 7 temſelyes within their own bounds. 
0N4%? Either an Action upon the Caſe of Trover and 
Mm Converſion, or an Action of Detinue at the EleQi- 
?+ © on of the Plaintiff, may be brought for Goods de- 
_ > tained from him, 22. Car. B. R. For it is but juſtice 
ill * chat the Party ſhould recover his Goods detained in Spe- 
== . . 
ay 2 Cie, if they may be had; or elſe damages } ory for 
m# detaining them, at his Eleion, for the Defendant is not 
: injured thereby, 
nn; An Action of Trover and Converfion, 1s in its 
e 7 nature but an Action upon the Caſe to recover da- 
'& 


[*] 


&* mages, Mich. 22, Car. B R. And is not brought to re- 
10 cover the Goods in Specie: but in a Detinue you recover 
as.” the things detained in Specie, or the walue of them. 

. ; . 

in” An Adtion doth lye by the Statute againſt 
d).* the Court of Admiralty, for holding Plea of a 
he * matter which is not within their Turifdiction , 


of } Mich. 22. Car.B. R. And juſtly, for every Turiſditti-. 
el } on ought ro be kept within its own bounds , and if 
nx any one be injured by tranſgreſſing, herein the Common 
n 4 Law will relieve the Party injured thereby, and cauſe 
he'Y atisfation to be made for this injury. | 

1 Wherea Promiſe is made by a Feme Covert, or 
ut by a Servant for the Husband or the Maſter, the, 


dd” Action for breach of chis Promiſe ought to be \ 
e j brought againſt che Husband or the Matter ; for it | 
q * C F , 
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1s their promiſe, and the Wile and the Servant are 2 
but Inſtruments, Ach. 22 Car. B. R. and are to re 7 
ceive no advaniage or diſadvantage thereby, but the 
Hmusband and the Maſter. F- 

An Action upon the Caſe doth lie againſt one * *© 
for ſpeaking ſuch words falſly and maliciouſly of .* 
another, as if they were truly ſpoken of the Party, * 
he might be puniſhed as a Felon, or by ſome Sta- 
tute fined or impriſoned, Mzch. 22 Car. B. R. as for * 
calling him Thief, &-c. For although the words be - 
wot true, yet the Party of whom they are ſpoken is de- | 
famed thereby, and may perchance be profecuted as a% 
Malefafor by reaſm of the words ſpoken. * *þ 

There is a difference berwixt bringing of an ©. 
Action, and the laying of an Action, Adich. 22 Car. 
B. R 


Te is cauſe ſufficient to ground an Action upon I 


the Caſe, for-one to put another to the tronble and *.* 


charges to ſue for that which is his own, Mich. 227, 
Car. B. R. For there the Party is put to unneceſſary trouble | 
and charge, and is damnified thereby , and it is reaſon © 
bt ſhould be repaired. 

The cauſe for bringing an Action upon the Caſe! 
for the ſpeaking of words againſt one, is the tem-} 
poral lots or damage which may accrew to the 
Party againſt whom they are ſpoken, by the" 


ſpeaking of them, and not the words themſelves, % 


Mich. 22 Car. B. R. For the Law regards words m © 
*ſarther than they may tend to the damage of another, } 
either im bis Perſon or bus Eſtate... © 

An Action upon the Caſe doth liz for ſpeakin 
of words again{t a Man by reaſon of which he loſt * 
his Marriage, Mich. 2. Car. B. R. For thereby he may + 
perchance receive damage in reſpett of the imtreaſe of ©; 
his Eſtate, and other Comforts of Marriage probably © 
expetted by the Marrioge, bad it not been bindred by | 
ſpeaking | 
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: 3 ſpeaking the words ; but where ſpecial damage is 
" laid in the Declaration, if the Plaintiff doth nor 
*2 arthe Tryal of his Cauſe prove his ſpecial Dam- 
2 ages as well as his Words, he ſhall be Non-ſuited 
'f Apr opinionem CapitaP TFuſtic', M. 33 Car. 2. -Et per 
_ 43alios the Fact oughe to be ipecially tound, withour 
h zany {pecial damage as laid, and then if the words 
” AharzmaRionable without ſuch ſpecial damage, the 
v * Plaintiff ſhall recover. 
"3 AnAdion upon the Caſe doth not lie for Ar- 
” rerages of Rent due upon a Leaſe for years, becauſe 
*Nithe Law gives a proper Aion for it, to wit, An 
Action ot Debt, Mich. 23 Car. B. R. Yet irs ſome 
1 "Caſe one may bave an Action _ the Cafe where he 
'' 4hnay have another Aition, as is the enſuing Caſe. 
3 Upon a Promiſe made upon an in/wul computa- 
4 Fverwnt, the Party to whom the Promiſe is made, 
| -may Ccither have an Action of Debe, or an Action 
upon the Caſe at his Election, for the thing which 
awas before in diſpute and uncertain, is by the ac- 
count and promiſe reduced to a certainty, Mich. 
322 Car. B. R. The Aion upon the Cafe Res upon the 
each of the Promiſe, and the Attion of Debt lies for 
be Sum which ts reduced to a certarnty, by the ſtating 
f the Account. 
Upon a ſpecial Promiſe in conſideration that 4. 
will permit B. to occupy and enjoyi his Land for 
$A year, he will pay him 5 /. for it, an Action of 
he Caſe will lie herez but the Law will nor raife 
ny Promiſe upon the occupation or enjoyment of 
and, to pay its value to the Owner ; nor can the 
laintiff recover upon an in«ebitarxs Or quantum 


4 >nervit for the enjoyment of my Ffouſe or Land,un- 
of Jets an argecment to that purpoſe be proved, 

ly * ForaDebt certain,referrcd Cm other things 
b to an. Arbitration, an ARion of Debt doth not lie, 


C 2 bur 
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\ but an Action upon! the Caſe, Mich. 22 Car. B. R, 
\For the referring it to Arbitration, ameng ſt other rhng 
makes it incertain, and an Action of Debt lies not for 
ans incertain Sum. 

It is not ſafe to be too particular or over-curious 
in the laying of an Action, for it is often times a 
cauſe that the Action doth fail; Hill. 22 Car. B. R.& 
For by ſuch Curioſity the Plaintiff gives the Diftendan ©” 
the more advantage. '.' 

An Action upon the Caſe lies for calling one ? 
Whore in London, but this is by the ſpecial Cuſtom 7 
of the City, Hill. 22 Car. B. R. Yet 24 Cer. Paſe... 
The Court was divided in Opinion in this caſe,” 
whether an Action doth lie or not. Ide ©. = 

An Action upon the Caſe lics for a private Nw 
ſance, but not for a Publick, Paſc. 23 Car. B. R. Bu! 
an Endittment,becauſe the Common wealth is concerned, | 
in which all private Intere#ts are included. on - 

An Aion upon the Caſe doth lic for Scandal or 
for Moleſtation, Paſc. 23 Car. B. R. For in both Caſe: * 
there may be damnum and injuria. | 

Three bring an Action Joyntment for calling ol; | 


them Coyners, and held that it doth not lie aol 


&* 
* 


but ſeverally, becauſe each Perſon receives a per# 
ſonal damage thereby, Fiſhes, 17 Hill. 3 3 Eliz. ini 
B. R. p 
Where a Joynt Action doth tie againſt diver © 
Perſons, of whom fome-gre known to the Plaintiff, : 
and the reſt are not known unto him, the Action » 
may be brought againſt them that are known by 
their particular Names, and againſt them that ar 
not known generally, with- a -/imul cum aliis, &c 
Paſc. Car. B.R. Viz. As to charge them that are known, © 
but not the:Parties im the ſimul cum, not named. F 
Ina Tryal upon a Treſpaſs and Eje&tment.touch 7 
ing the Title of the Land in queltion, although 
che 7 


| 
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' the Verdi& paſs againſt the Plaintiff; yet he may 

# bring a new Action far the ſame Land, tor ſuch 
2'# Tryals are not final, Paſch. 23 Car. B. R. becauſe 

2 the Land is not recovered in them, but the Poſlet- 
ſion only which he had at the time of the Eje&- 
ment made. 

In a Caſe betwixt one Nichols and Webb. in the 
* Common Pleas for calling the Plaintiff (being an 
> Attorny at Law) Knave, a Verdict and Judgmenc 
+ was given for him and this Judgment being after- 
= wards removed by a Writ of Error into this Courc 
the Judgment was affirmed, entred, Trin. 12 Car. 
Rot. 102, Paſc, 23. Car. B. R. But the words mu{t be 
'* laid to be ſpoken i relation to bis Profeſſion, as an Atr 
torny, or elſe they will not be Attionable. 

An Aion oft Debt tor Rent, upon an Indenture, 
may be brought by the Leflor againſt the Leſſee, 

either in the County where the Leaſe was made, 
: orin the County where the Lands do lie that are 
| let by Leaſe, Paſc. 23 Car. B. R. But where there 

is not privity of Contract, but only privity of 
". Eſtate, chere the Action muſt be brought where 
1 = the Land liesonly. 
a | Vexatious Actions are not favoured in Law, nor 


by the Court, but may bereferred to the Maſter of 
* the Office to examine them, and report to the 
# Court, Trin. 23 Car, B. R. For to favour wexations 
. T | Spits, 1s a great Injuſtice, which the Law that is to do 
__ way vs ufice toall, cannit be guilty of. 
= \ violent Intendment may bring one within the 

; compals of an Action, Mich. 23 Car. B. R. by Roll, 

* Q.tamen in what Calcs. 

} One may in ſome Caſes bring an Aion at the 
"> Common Law, for that for which he may alſo 
have his remedy in the Eccleſiaſtical Courr, for 
the Common Law is to be preferred before the 

C2 Eccle- 
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Eccleſiaſtical Law, where they ſtand in equal d& 7 
gree in re{pe& of the Matter to be tryed, Mich, Z 
23 Car. B, R. And therefore in ſuch Caſe it is not rea- 
ſon that the Plaintiff be barr'd from bis Elefion. 5 
By a ſpecial Cuſtom an Aion doth lie in ſome ® « 
Caſes in which at the Common Law no Action Þ « 
doth lie, and ſo was it adjudged, $ and 13 Car, F | 
Mich, 23 Car. B. R. And yet ſuch Attion is not againſt *: 
the Common Law \ for the ſpecial Cuſtom of the Place, s« © 
the Law of that Place where it 1 uſed, AY 
The Kings Charter cannot enable the Patentes 2 
" to. bring an Afton which the Common Law al-* - 
lows not, Mich. 23 Car. B. R. For the King cann't | 
= alter the Common Laws, or the Proceedings therecf by 
Charter. p | 
If one bring an Action upon the Caſe for divers 
words ſpoken, whereof ſome are Ationable, and 
fome of them are not, yet the Action lies, Trin. 24 
Car. B. R. for them that ave Afionable, and ns to 
them only, damages ſhall be given, if it paſs for the © 
Plaintiff, but if entire damages fhall be given by the 
Fury as well for thoſe which are At!ionable as for thoſe 
which are not, there the wholeVerdift i woid, provided © 
the words are tid to be ſpoken at /everal times. | 
The Husband may bring an Action alone for * 
feandalons words ſpoken againſt him and his Wife, 
and recover, and yet may zferwards bring ano- 
cher Action for to recover damages done to his * 
'Wife, by fpeaking of the fame words, Trin. 24 Car. 
B.R. For the Husband and Wite are both parti 
cularly damaified by the ſpeaking of the words, 
"And this ſhall not be [aid to be a double wexation', bat © 
the Law feems otherwiſe, unleſs the Hsband be an 
Tan keeper, or Trader, end hath particular ſpecial da- > 
nice by words ſocks of bis Wife, and in this cafe "ts © 
wnlrtul, berianſe reneratly ſpeaking where the right of + 


Action 
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8 þ Ation ſurvives to the Wife upon the death of ber 
h, 3 Husbend, there both anuſt joyn. 
+® An Acion upon the Caſe doth not lic upon 2 
> Contract which ſounds in the realty, but an Acti- 
ie > onof Covenant: Q. If the Contract be mixewith 
n © other matters which are not in the realty, whe- 
7, © ther it will then lie or no? AMlich. 24 Car. B. R. 
j#* If onetake out a Lacicat within the time limited 
£ © by the Statute for he limitation of Adtions 3 it is 
* a good bringing of the Action in due time, and he 
ez - is not barred by the Statute, although he do not 
2l- = declare __ che Party within the time limited 
it - by the Statute, Mich. 1649. B.S. For the taking ont 
by the Writ of Latitat.js in the nature of filing an Original, 
and by doing it, the Suit is commenced within i he mean- 
5. ng of the Statute. 
1d But Note, The Party who ſues out a Latitat 
24  multhave a Nos oft inventus returned by the Sheriff, 
70. and then he muſt enter his Writ upon the Roll, 
he © and aſferwards file it, otherwiſe the ſuing of ir out 
he © will avail him nothing. 
/:- An Adtion of the Caſe doth lie againſt one that 
£4 doth Arreſt another without cauſe,Paſ.1550, 6 Mazz 
| B. Sup. For there is damnum & injuria to the Party 
L arreſted by the doing of it. 
e, One may have an Aqton againft a Witneſs 
o- . thatis ſerved with a _p_ to appear at a Tryal, 
iis * and doth not appear, by the Statute of 5 Eliz. 
fr, 3 cap. 19. 29 Eliz, cap. 5. by which 10 /. for- 
- > ferrure is given tothe Party injured thereby; and 
$ ſuch other fatisfa&ion .as the Court out of which 
#: "7 the Proceſs iſſued ſhall chink meet, Paſc. 1650. B.S, 
'* 28 Maii and 13 Now. 
z- > Nite, You muſt be fare at the Tryal to make 
#4 = good proof of {erving the Subpenas wiz. by leaving 
of | a-true Copy in Wriging — Parcy _— 
; 4 an 
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and ſhewing the Subpene to him at the ſamo time, 7 | 
and alſo by leaving with him a Shilling, or more, # 
according to the quality of the Perſon, and di-'” 
ſtance of the Place where the Evidence is to be 
given, _. 
A Foint Action of the Caſe doth not lie againſt 
two ſeveral Perſons for ſpeaking the ſame ſcandal- 
ous words, for the wards of one are not the words 
of the other, but they muſt be ſeverally ſpoken, ©: 
and conſequently ſeveral Actions ought to be 
brought againſt - Ahn 27 Fen. 1650. B.S. ſo ruled : 
by the Court. F 
One may join two Debts due upon two ſeveral - 
Obligations in one Adion,and 1o it is of other per- 
ſonal Actions which are of the ſame nature; bur it 
cannot be done in real Actions, in regard of the!; 
different natures of them, and the ſeveral kinds of 
defence that may be made in them, 6 Feb. 1550, 
B. $, | L 
4 { 


Acceptance. F 
F a Man be bound in a Bond, with a Conditt:” 


on, to make an Account or other matter colla-/ 
teral to the Bond, here acceptance of another} 
thing in fſatisfa&ion is no Plea ; but if the Condi-?? 
tion be for the payment of Mony, there accep-” 
tance of a collateral thing (before the Mony due) - 
is a good fatisfa&tion, Dyer 1. a. Perkins Sect. 149, 
Nete, The Defendant muſt plead that the Plaintiff: 
accepted the thing agreed upon, in full fatisfa- 7 
&ion of the Sum mentioned in the Condition, and 1 
not in full ſatisfaction of the Bond, for the Bond 2 
cannot be diſcharged but by Writing under Hand * 
and Seal, Cr. Fac. 2.54. b 

Where a Leaſe is void, there no acceptance of - 
Rent can make it good ; but where it is only void: 7 


"ET; 
= 


able, þ 
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ms, Z able, there acceptance of Rent affirms and makes 


Ye, # ita good Leaſe, 
di- 
be Accow. 

| A*Y Accord exequted is a good Plea where 
nſt damages only are to be recovered, although 
lal-. che thing for which the Accord was made was nat 
rds © worth 2 d. Dyer 75, Pl. 25. Co. 6 Rep. 44. 9 Rep. $0, 
en, '* 180, 
be ©; 
ed Amezdment, 

Y Y Glyn Chief Fuſtice, Paſc. 1657. B.S, Afﬀer a 
ral » B Plea is put irunto a Declaration, and before 
er-' entry of the Proceedings upon the Roll, the De- 
"it claration may be amended by the conſent of the 
he': Attornies on borh ſides, or with the leave of the 
ot” Court, by motion in Court, or at the Side Bar. 

» That the Plaintiff may amend his Declaration 

4 in matter of form, after a general Iſſue pleaded 

* before Entry, without paying Colts, or giving' 

*: Imparlance; bur if he amend the Subſtance, then 
ti-- he muſt pay Coſts, or give Imparlance, at his Ele- 
a-* tion; butif he amend after a ſpecial Plea plead- 
er ed, then he muſt pay Coſts, although he would 
li--> give Imparlance, Paſc. 21 Caroli ſecundi Regis, per 
p-** Mazgiſtrum Liveſay, & atios Clericos. 

2). — Nota, Inall Rules where there is mention made of 
9.” Coſts; the intent of the Rule is, to pay ſuch Coſts 
ff. as the Secondary ſhall tax. 


That the Plaintiff may amend his Bill upon the 
File, at any time before the Plea pleaded, but not 
afterwards without motian of Court, Paſc. 21 
Caroli ſecundi Regis, per Magiſtrum Liveſay, & alios 
Clericos. 

Original Writs are not amendable at the Com- 
mon Law, for it the Writ bs not good, the Party 

may 
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32 H.5. cap. 13. 


Roll is made up, then the Record is a perfett Record, 


wonld be to altey the Iſjue. 

Note, After Tryal, and before Judgment, and a 
Recordatum fuit entred, the Plaintitts Actorny filled 
up the Blanks for the day and year in the Impar- 
lance Roll withour leave of the Court, and held 
good ; but if a Recordatum fuit had been encred, 
then it could not have been done without leave 
of the Court 3 Hut the Court may if they think 
fit amend, #orſleys Caſe in Latch 154,155,156. 


Avowry before the Term, and do pay Cofts. the 
Plaintiff ought to plead in Bar to his Avowry pre- 
ſently; but if he pay no Coſts, he is not bound 


penſed with the fault im pleading, which was amend: 
ed, and ſo be ought not to delay the other Party, 


able if the Cawle were depending in an inferiar 
Court, :may -be amended where the Cauſe de- 
pends in a- ſuperior Court, but not e contra, 21 Car, 
B. R. For -mferioyr Courts are preciſely to keep their 
Formrs 'in Pleniding 5 and if they err, #bis Court will 

; 70! 


«7 
RS wth» 


may have another, Hill. 22 Cay. B. R. And it is dan.” ? 

erous to alter the foundation of things. But by the © 
, wan of 8 H.6. The default of the Clerk is in © 
many caſes amendable. See 8 H.6. cap.12 and 13, - 


- 0. 


"The leaving out of the Attornies Name in the 
Imparlance Roll is amendable upon a motion made . 
to the Court to have leave to do it, but not with- 
out Jeave of the Court; ſo that the Attornies - 
Name be not left out in the Iſſue Roll, for then it ©: 
is not amendable, Hill. 21. Car. B. R. When the Iſſue - 


and it owght not to be amended in that part, for this © 


toplead mm Bar'to the Avowry untilthe next Term, 
21 Car. B.R, For by acceptmg of Cofts, be hath diſ- 


Any fault in pleading which would be amend- | | 


If in a Replevin the Avowant do amend his _ 
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* pot ſuffer them in many Caſes to amend "their Plead- 
* mos. 
in + "Where two ſeveral Perſons jOoIN in one Declara- 
3, © tion, and one of them die, pending the Suit, be- 
fore Judgment, the Declaration cannor be amend- 
ne ed by ftriking out of the dead Party, but the 
de .* other Party that ſurvives muſt have a new Wit, 
tne Adtion being abated, Trin. 22 Car. B. R, 
For the death of one of the Plaintiſſs doth abate the 
* Writ, and where the Writ is abated, the Declaration is 
= nit amendable . But now by the Statute of 18 Car. 2. 
cap. v8, It is enacted, That the death of neither Party, 
ws * between the Verditt and the Fudgment, ſhall not here- 
after be afſioned for Ertor, ſo as ſuch Fudgment be 
a. entred within two Terms after (uch Verditf, 
Al A Plea may be amended upon giving of notice 
r-_, thereof tothe other Party, and paying of Cofts, 
ld if the Plea be-oaly in Paper, but if ic be en- 
d, | tred in Parchment, it cannot be amended, for 
'e - thenitis a Plea upon Record, Mich. 22 Car. B. R, 
k | And Records oug bt not to be amended m muterial things, 
ſuch as a Plea is, for this would be to make it another 
is. Record, 
C The Court of the Kings Bench will not amend 
--- a Tranſcript of a Record removed thither by a 


- $ . 


d:* Writ of Error out of an inferior Court, but they 
, - will amend a Record removed thicher out of the 
= +» 'Common Pleas, by the Record in the Common 
4 Pleas, if they ſee cauſe, Afich. 22 Car. B. R. For if 
= they ſhould, this ould beget much trouble to this Court, 
- } which the Dignity of this Court will not ſuffer. 
r 2} * If the Plainciff defire to alter his Declaration,it 
- > 4s in the Election of the Defendant to take Cofts 
y of the Plaintiff, and to let him amend his Decla- 
: ration, or to refuſe to take his Coſts, and to'imparl 
! > 'to the next Term, 22 Car. B. R. and 1650, _ 
+ NF , or 


% 


i 
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For in ſo doing, the Defendant is at no prejudice by the | 
Amendment \ for if he will, he may imparl to adviſe © 
upon a Plea, fitting the Declaration ſo amended, or if | 


there be no cauſed offered by the Amendment for him to 
#dwiſe, then he may take the Coſts and plead. 

A Return upon a Habeas Corpus, or upon 4 Cer- 
tiorari to remove Orders of Seflions of the Peace, 
ec, cannot be amended the Term after the Re: 
turn is made, bur ic may be amended the ſame 


Term in which it is made, Hill. 22 Car. B. R. Fir © 


che Term after the Return they are filed, and upom Rev 
cord ; but the ſame Term wherein they are returned, is 
uſually given by the Court to amend and make ſuch Res 
turns perfect if they be erronecus, the Term being but 
one day in Law ; but in the ſame Term the Order, Cons 
mitment, or Indiclment it ſelf returned, is not amend- 


able, only the Caption, Faulkfiors Caſe, Saund. 1. - 


Cap. 249. 

The Clerk of the Peace may amend an IndiQ- 
ment removed into this Court at any time, during 
the Term in which it came in here, but atterwards 
it cannot be amended, Hil. 23 Car. B. R. For the 
ſame reaſons as aboveſaid ; but Qu. If the return of 6 
Mandamus be amendable after it is filed, though in 
the ſame Term.for that ſuch Amendment hath ſometime; 
been granted, and frequently denied. 

The Plaintiff may amend his Declaration though 
it be ſeven yearspaſt ſince he declared, if it be but 
in Paper, Hil. 23 Car. B. R. pazing Coſts, or ſuffer- 
ing the Defendant to imparl till the next Term after ; 
for the Defendant is wo more prejudiced thereby, not- 
withſtanding the antiquity of the Declaration, than if 
the Declaration were but of the Term next preceding. 


A Declaration grounded upon an Original Writ | 


cannot be amended if the Wric be erroneous 3 but 
it tt be upon a Latitar, qr Bill of Middleſex, it 
| may 


Ma 


: 


ins 
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may be amended, Paſc. 24 Car. B. R. Becauſe the 
Writ upon which it ts grounded, if it be erroneous is not 
amendable, and ſo it ſuppoſed the Writ was erroneous. 
But a Declaration in the Kings Bench is not grounded on 
the Latitat, or Bill of Middleſex, and the Plaintiff is 


| at large to declare as be pleaſeth. 


When a Tranſcript of a Record removed out of 
the Common Pleas Court is to be amended here, 
the Clerk in the Common Pleas is by Rule of 


: Court to bring in the Original Record out of the 


Common Pleas into this Court, that the Tranſcri 
may be here amended by the Record it ſelf, 77:n. 
24 Car. B. R, For every Court will only truſt their own 
Officers, wh 'the Records of their Court, who are ac» 
countable to them for their Attions, and are puniſhable 
by them for their Miſdemeanours, and with ſuch Perſons 
Records are only to be truſted. 

The Clerk of the Afizes may amend the Poſtes 
by his Notes, if ic be miſtaken, after that he hath 
returned it into this Court, 7r:n. 24 Car. B. R. For 
ſuch faults ſhall be ſaid to be but vitium \criptoris, and 
not the Errors of the Parties. 

After the Parties have joined in Demurrer, the 
Demurrer may be amended if it be but in Paper, 
Paſc. 24 Car. B. R. by the leave of the Ceurt, or the 
conſent of the Parties concerned. 4 

A Poſtea may be amended by the Record in ſuch 
things whereby the amendment may not briag the 
Jury wichin the compaſs of an Attaint, Trin. 24 Car. 
B. R. For ſuch Amendment would be miſchievons, and 
the Law takes care to prevent Miſchiefs. 

A Record may be amended in a ſmall matter 
afcer Ifſue joined, fo that thereby the Plea be not 
altered, Trim. 24 Car. B.R. nor the Record much de- 
faced thereby , for Records ought to be fair and plain to 
be read. P 


© 
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A Record may not be altered by confent of the 7! 
Attornies on both ſides, without a Rule of the Z 1: 
Court; and ifir be,if the Party grieved thereby will 
inform the Court of it, the Court will order to - 
make- the Record as it was before the amendment, 
and will puniſh the Attornies, 3 F«is 1650, B. $, 
Fur the Fudges have the prime Ciuftody of the Record: of a 
their Court, and they ave to be ordered by thei Diretti- © © 
«ws, as being things of @a high nature, in veſpec} both q* 
of the Commou-wealth, and alſo of private Intereſt in the } 
Parties concerned. | | oo 

If the Plaintiff amend his Declaration, though 7 ® 
it be by the Rule of the Court, yet: the Deten- 
dant may plead de novo, elſe it might S-miſchioucu; 
to bim, for the Amendment may mal 'a good Plea 
bad, | 


Þ. 


The Imparlance Roll cannot he amended by 
the Plea Roll, but the Plea Roll may be amended 
by che Imparlance Roll, Mich. 22 Car.. B. R. For 
the Imparlance Roll is firſt made, and is the Warrant of 
the Plea Roll. 

The Court amends falſe Latin and Forms in Bills © * 
preſented unto them by the Grand Enquefts by  - 
their conſents, but they may not alter matrers of | 
fibſance in them, Mich. 22 Car. B. R. It 5s ſuffi- - 
cient for the Grand Enqueſt to find the Matters of ſub- * 
ſtance well ; for though they be uſually Men of good 
Rank and Quality, yet it is ut intended that they are © 
always good Clerks, or learned in the Lew. | 

The Plaintiff may amend his Declaration after 
the Detendant hath pleaded to it, paying Coſts if 
it be noc encred;y but if he do amend it, rhe De- 
tendant may alſo alter his Plea if he will, Mich. 
22 Car. B. KR. 

Any Mlueentred upon Record, may upon leave © 
by the Court be amended in a ſmall matter, but 

| not '7 
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| not in a material thing, or in that which will de- 


face the Record, Hill 22 Cer. B. R. For the former 


* would be to make anather Record of it, and the later 


be 
_ 


* would be to deface the Record, weither of which the 


| Law allows. 
A thing that is amendable by Statute, may be 
* amended in a ſuperior Court, before it be amende 


*edin the inferior Court, if the matter be apparent 
> and needs no examination, Hil. 22 Car. B. R. 


The Statutes of Feofas/s are now adjudged to ex- 


[ 
7 rend to inferior Courts, Wahwyn and Smith, Phyler 
and Bofon, B. R. W. & M. 


A Plea cannot be amended after the Plea is de- 
marred unto, nor after Iſſue joined, Mich. 25 Car. 
B. R. For that were to go backwards, and to hin- 
der the Plaintiffs proceedings, which the Law will 


: not ſuffer, yer it the Demurrer be put in Paper, 


though it be two or three Terms after the Plea was 
demurred unto, the Demurrer may be amended, 
if the Party demurring will pay Caſts, though 
| the other Party have joined in Demurrer, 21 Now. 
1650, B.S. For by paymg of Coſts the Plaintiff receives 


* ſatisfattion for bis deloy,and diſpenſeth with the proceed- 


ings m Court, 
A Return of a Habeas Corpw may be amended 


Zin matter of form only, the ſame Term the Re- 
+turn was made, but not afterwards, 7rm. 1651. 
*B. S. It may not be amended in matter-of ſubſtance, for 


this would be to make another return. 
It-wasnot the ancient courſe of Practice to bring 


3che Original Record out of the Common Pleas in- 
Reo this Court to amend the Tranſcript thereof by, 
$until chis Court had agreed it ſhould be be amend- 
-2ed. This was obſerved to avoid needleſs charge 
2 which might otherwiſe fall out to the-Clicnt, Pa/. 

Supe. by bringing the Record kuther to no a” 


4 
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If the Common Pleas do amend a Record there # 
which is not amendable by Law, this Court is n&® 1 
bound to receive the Record fo amended, but will' j 
refuſe it, Trim. 1652. B. Super. For this is th « 
ger Court, and will take notice of the Proceeding, y 
0 
La 


other Courts no farther than they agree with th ©: 
'? 


W, > 

After the Plea pleaded, and the Jury returned, '[ 
the Defendant may not alter his Plea without mo 7 
ving of the Court. But before the Jury is return | 
ed, if the Declaration and the Plea be only in: 
Paper, the Party may by Rule of the Court amend # 1 
his Declaration; paying Coſts, or giving an In c 
parlance, by Herne Secondary, Mich. 1655. B. Sug, | 
For the "Jury 'is returned to try that was joynel 
when they were returned, which they cannot do if it © 1 
altered. © e 

A Writiof Error returned and filed cannot be * 


amended, becauſe that would be an alteration 0f ©. / 
a Record; which the Law will not admit. +} 
x c 

' Attachment, E n 

F a Rule of Court be made betwixt the Plain- 2? 


tiff and Defendant by their conſent, although 9 
the Court would not bave made this Rule withou® £ 
ſuch conſent, yer if either Party will not obey? 
this Rule, the Court wil} grant an Attachmen ; O 


__ 


againſt him that obeys it, if the other Party de 7 © 


fire it > for this diſobedience to the Rule, is a tri. 7 © 
fling with the Court, and aſtighting and contemp. # © 
of their Authority, to which by their conſen'R * 
they had formerly ſubmitted. In a Caſe betwin 
Middleton Plaintift, and Sir John Lenthal Deten 3 

dant, upon a Rule made by conſent, that Sir «7 F 
Lenthal ſhould ſeal a Releaſe of Errors upon a Judg7 J 


ment, Jan. 27. Hill. 1655. B. S. 
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rs An Attachment may be granted againlt one thae 
2 ſtands indicted of common Barrerry, and will nor 
it plead ro the Indictment, Trin. 23 Cars Bs R. For bis 
th © contempt to the Court. 
ww} This Court will not grant an Attachment 
;þ © againſt one for diſobeying an Order made by Ju- 
® ſtices of Afﬀize, anlefs che ſame be made an Or- 
d, © der of this Court, Mich. 23 Car. B. R. For that is 
= no contempt to this Court, bus to the Fudge that made 
2 the Order. 
* An Attachment may be granted againſt the 
nd.Z Parry -thar hath agreed to a ſpecial Verdict, aad 
> doth refuſe to pay this part of the Coſts expended 
upon the Tryal, Mich. 23 Car, B. R. or-for refuſing 
to bring it, when agreed upon, into Court, Hit. 
i649.-26 Fan. Saturday, Paſc. 23 Car. B. R. For 
” every of theſe is @ contempt to the Courr. | 
be > An Attachment is not to-be granted againſt an 
of © Atrorny for refuſing to obey an Order made by a 
Judge of this Court in his Chamber, for this is no 
= contempt to che Court, becaufe ſuch an Order is 
© not to be accounted for a Rule of Court, - Mich. 
* 23 Car, B.R. except it be entred, for then it is a Rule 
of Court, to which the Court expects obedience to be 
given, | | 
An Attachment may be granted againſt Juſtices 
nt; + Of the Peace,for proceeding upon an Indi&tment at- 
> ter a Certi-rars out of this Court is delivered unto 
; 3 chem, to remove the Inditment* hither, Hill. 23 
2 Car. B. R. Thw hath been often done, and juſtly ; for 
218 he Authority of this Court, 1s not to be flighted by Infe- 
= 710r Authortties. | 
An Arrachment was granted againſt one of the 
# Parties, co a Suir in this Court, for perſwading the 
2 Jucors returned to cry the Hue in queſtion, not to 
2 4ppear at the' day; upon prmncy that he had. ob= 
tain 


be 
* « 
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tained an InjunRien out of Chancery to ſtay the © 
Proceedings in the Suit, 25 Of. 1650. B. S. For | 
thereby be laboured to obitrutt the Proceedings of the © 
Court by ſubtilty and falſhood, which are odiows in © 
Law. | 4 
If an Attorny undertake to appear for one, and 
afterwards refuſech to do it, the Court will grant 
an Attachment againſt him for his foul Practice, * 
Paſc, 23 Car. B. R. In trifling with the Court, and © 
abuſing the Client. 
The Court will not grant an Attachment againſt © 
one for diſobeying a Rule of.the Court,except it be * 
proved that perfonal notice was given to him of the 
Rule, 7rin.-24 Car. B. R. viz. Where perſonal wtice is © 
requiſite. 3 
It one Arreſt another upon a Latitar, and then -, 
convey him into a Corporation, and Arreſts him: , 
again there,and proceeds not againit him upon the * , 
Laticat, but in the Corporation, an Attachment lies > ,, 
againſt him for abuſing the Proceſs of this Court, - 
and making ita Stale to another intent,27 Now 650, *: , 
B. Sup. 7d 
This Court will make ne Rule for an Officer ® , 
thereof to be paid his Fees,before he have diſpatch | x 
ed his Clients Buſineſs 3 but if che Client will not © ,, 
pay him his Fees after he hath done his Buſinefs, '7 
the Court will grant an Attachment againſt him, 2? | 


by Roll Chief Fuftice. For although the Officer may 4 : 
4 | 
[4 


bave an Attn to recover his Fees, yet thu is mot ſati(* 3 
fadtion for diſobeying the Orders of the Court, which ©: 
#5, for every Cliemt to pay the known Fees, which are 
not due till the Clients Buſineſs is diſpatched, | 

An Actachment lies againſt the Parties that will 
not pay ſuch Colts are taxed by the Maſter of the * 
Office of this Court, 21 Car. B.R. For 4 is the taxing | 
of the Court, though done by the Officer, «nd the refolat -F 
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* Bo ay them, is @ contempt to the Court, and not to the 
TX Officer. 
t 7 "Noe, Before an Attachment will be granted, 
* 7 2n Afﬀidavit in Writing muſt be made of ſerving 
2 the Party perſonally, and demanding of the Mony 
= taxed upon the Rule, by ſome Perſon who had 
2 Authority from the Perſon to whom the ſame was 
. > payabte, to receive the ſame, 
3 AnAttachment was granted againſt one for pro- 
2 ceeding in an Inferior Court, notwithſtanding that 
* a Haheas Corpws illued out of this Court, and there- 
*Z upon a Superſedees allo was granted to ſtay the 
= Proceedings there, and an Amercement ſet upon 
# the Party that was to return the Habeas Corpus for 
not making a return of it, 21 Car. B, R. For where 
N the Authoruy of this Court doth interpoſe, there all Infe- 
mn. rior Authorities are to ceaſe to att, and to be aſſiſtant to 
© this Court in what they are required in the proſecution of 
8 the _ bere. 
4 > In fome Caſes the Court doth not uſe to grant 
* 2 an Attachment againſt Perſons for Miſdemeanors 
2 done againſt the Court, but will ſend a Tipſtaff of 
1” the Court to bring in the Offender, viz. If the 
Y > Party live in or near the Town, 21 Car. B. R. For 
Xt 7 this is the readier way to bring in the Party. 
> An Attachment was granted againſt a Sheriff, 
l ** fur refuſing to bring Monies into the Court which 
Y > he had levied upon an Execution, and was ordered 
/ * by the Court to bring it in, Mich. 22 Car. B. R. For 


D ** the Sheriff is an Officer of this Court. 
* 7 Generally an Attachment doth lie for any con- 
temptdone againſt the Court, Hil.22 Car. B.R. For 
the Court will uphold its Autbority. 

” An Attachment was granted againft one for ta- 
; =: king out of an Execution wichour uy Judgment 
# > to warrant it, Hil. 22 Car. B. R. This was fout 
fo 4 D z Pr att;ce. 
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Prattice, and an uſurpation upon the Authority of thi 
Court, { 
An Attachment doth lie by the Rule of this 
+ Court, upon motion, for not making a return ofa 
Hab. Corp. upon a Pluries Hab. Corp ffued forth. Hull, 7! 
22 Car. B. R. For this appears to be a kigh contempt m 
refuſing ſo often to obey the Proceſs of this Court. 8 
n Attachment was granted againſt one for Ar- b 
reſting one three ſeveral times upon Latirats taken * 
out of this Court, for one and the ſame cauſe, and * 
not proceeding againſt the Party arreſted upon any * 
of them, Hill. 22 Car. B. R. For this was to wſe the © 
Authority of this Court meerly for wexation. * 
An Attachment was granted againſt two Bailiff 
for arreſting the Tenants of' one Glover, upon a 
Laticat out of this Court upon the Lords-day, when 
they might have done it as eafily upon any other -* 
day of the Week, 23 Car. B.R. The Common Law s 
tender of keeping the Lords-day, 4 
An Attachment was granted againſt a Bailiff 
for executing of a Proceſs of this Court againſt ” 
the Rule of the Court, Paſc. 23 Car. B. R. having 
notice of the Rule. For tbis appeared a wilful contempt. 
If one be endicted for Perjury, and the Witneſſes | © 
to prove the Perjury be ſerved with Proceſs to. 
appear at the Trial, and will not appear, wherc- 
by the Trial goes for the Defendant ; the' Court 7 
will grant a new Trial, and ' an Attachment = 
niet the Witneſſes, in the Caſe of Howel Gwin, - 
Hill. 1655. B.S. | 


SS Y” T }. Or I LPS 
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An Attachment cannot be granted againſt the 
Marſchal of che Kings Bench ; for this would be 
to let all the Priſoners eſcape; but a Fine may be 
ſet upon him by the Court for Miſdemeanors in his * * 
Office, Hil. 1655. in a Cauſe againſt Culpeper, a -L 
Priſoner with Sir F. Lenthal. 'L 


Amerce- | 
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| | Amercement. 
is 8 T* E Clerk of the Peace is amerceable by the 
% Court of the Kings Bench, for groſs Faults 
I, in Indictments drawn up by him, and removed 
* thither, and it hath often been ſo done, 21 Car.B.R. 
* Fur ſuch Faults ſhall be intended to be Faults committed 
TL þ out of Negligence, and not out of [gnorances 


* It upon a Latitat taken out of this Court, the 
1d 7 Sherift doth return a Cepi Corpus, and the Party ar- 
iy 23 reſted upon this Proceſs,doth not appear at the day 
= of the Return, the Sheriff may be amerced by che 
Z Court ;. yet if the Sheriff be amerced, and the Par- 
| _ ty arreſted do appear within a Week after the day 
2 | he ought co have appeared, the Amercement may 
1 - by the courſe of the Court be taken off- of the 
er © Sheriff, | Hill. 22 Car, B. R. For a Weeks time' is but a 
4 © [mall matter,” and the Party cannot be prejudiced by 
= this ſmall delay, & de minimis nor curat Lex. 
;if + So likewiſe if che Party appears at 'any time be- 
{t 2 fore the Amercements eſtreated, the Court will: 
1g * diſchargethe Amercements upon payment of Colts. 
tr, TheSheriffis to be amerced for the Faults of his 


0. Court, and not they, Hill. 22 Car. B. R.-. 
a. | If the Sheriff be amerced by the Court for the 
re © not doing a thing belonging to his Office, and yet 
at > he continues to neglect to do it, contrary to the 
1, > Rule of this Court, the Court may increaſe the 
'2Z Amercements upon him, uncil he perform his duty 
« therein, Trin. 23 Car. B.R. For the greater the Offence 
is, the greater the Puniſhment ought to be. 
Z Amercements ſet upon the Sheriff,upon the mo- 
i: + tionof the Party, if they be not eſtreated-intothe 
4 © Exchequer, may be with a reſpettuatur, that is, be 
© relpited, if the Party grieved _ cauſed him to 
£3 . 3 


IC 
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be amerced will conſent thereunto, otherwiſe it ® 
cannot be, Trin.23 Car. B.R. For though the Amerce- % 
mevts be due to the King, yet they were ſet wpon the © ! 
Sheriff for an Injury done to the Party. Fi244nd Z 
_ The Sheriff of York was amerced in this Court, 
for not \returning a Writ of Habeas Corpus cum © 
Cax/a, though he was commanded not to do it by 7 - 
the Biſhop then Preſident there, 14 Ed. 3. Crompt. 
Fariſd.f. 78. ie þ 

. A Sheriff, nor any other Perſon out of his Of: : 
fice; cannot be amerced by the Court, for'then he 7 * 
1s not an Officer to the Court; but a Diftringa © 
muſt iſſue out againſt him, Mich. 23 Car. B. R. to 
diſtrain bim, and make him come in, for he is not now 
accounted preſent in Court, as when he was Sheriff, or 
other Officer. © 

_ An Amercement which is grounded upon a Pre- 
ſentment, which Preſentment is only voidable by - 
reaſon of ſome Fault init, is a good Amercement; 
but if it be grounded upon a Preſentment which 
is abfolutely . void, the Amercement is alſo void, 
Mich. 24 Car. B.R. For there is difference between 4 © 
thing that is wid, and a thing wvoidable 5 that which u 
but wvoibable, 45 good in Law till it be legally made woid, 
but a thing woid, is woid ab initio, | 


Aſligument. | 
T7 E afligning of a - General Error: upon 4 + 
& Writ'of Error, brought to reverſe a Judg- © 
ment, is 'to ſay generally that the Declaration i 
inſufficient ; ' that the Judgment is given for the- 
Plaintiff, whereas it ſhould have been given for the : 


>. us 4 


Defendant; &«. and it is not ſhewed for what 2 

reaſon it is fo, 21 Car. B. R. nor any particular Errn © 

aſſirned, 

 \f one bring an ARtionof Debt upon an Obli-' 
| | gation * 


4 
NZ 
ſb) 
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7 gation that was given/ for performance of Cove. 
+. & nants upon ſuppoſition: of breach of the Core 
}, © nants, he muſt affign but one Breach of Covenant 

* in that Action, Tris. 22 Car. B. R. otherwiſe the 
t > Dzfendanecannot juſtifie or take Iſſue, And the af/ign- 
m © ment of one Breach, if proved, is enowgh to maintem his 
* Attion. But where # Man brings an Attion of Covenant 


- © he may aſſign ewenty Breacbes, if there are 0 Cove- 

»* nants, for there s a particular Damage. to the Plaintiff 
Wf. XZ for the Breach of every particular Covenant, and a ſe- 
12 I weral Iſſue muſt be taken upon every ſeveral Breach. 


A Statute Merchant, or Staple, or Bond, &«. 
* cannot be afligned over to another, fo as to veſt 
»»  anlncereſt, but they are every day transferred by 
4 Letter of Attorny, &c. Mich. 22 Car. B. R. 

If Leſſee for years affigns all his Term to come 
-2- - In his Leaſe over unto another, he cannot referve 
by - 2 Rengy. for if hedo, ſuch Reſervation is not good, 
it; | becauſe the Leſſee hath no Intereſt in the thing, by 
< © reaſon of which the Rent reſerved thould be paid, 
id, > and where there is no; Reverſion there can be no 
4 © Diſtreſs, Paſch. 24 Car. B. R. 21 Apr. 1648, In the 
'\; Cale of one Leach and Davy, upon 4 Trial at the 
id, Bar. But it ſeems Debt will lie upon it, as on a Con- 
tratt, if ſealed by the Alignee, and that upon the firſt 


| default, M3; 
Averment, 
4% Here a Statute is, recited, there one may not 
lg © aver that there is no ſuch Record, for gene- 
is rally an Averment as this is, doth not lie againſt a 
he 3 Record; for a Record is a thing of ſolemn and 
he 2 high Nature, but an Averment is bur the Allega- 


at Þ tion of the Party, 21 Cary. B. R. and net. ſo mnch 
ror credit in Law to be giver unto tt. 
One may not aver a thing contrary to the Con- 


"2 dition of an Obligatian, no more than he may 
on ©? D 4 againſt 
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againſt a Record; for the Condition is part of the 

Deed, which: ſhall be ſuppoſed to be made upon 
good deliberation, and betore Witneſſes, and nothe 
contradicted. by a bare. Averment, 7 Now'165alB $, 
' Where a Cauſe of Action is given to the: Te - 
ſtator, and he dies, and Adminiſtration eaw Teſta 

mento annex-.is granted durante. minoritate F. $.\here 

the Plaintiff muſt aver- that+F. S. is underage, * 
Vide Hob. 2 T. SAL XI) 


Juowpp. 
T* one make an Avowry for:two cauſes, :and-can 
maintain his Avowry burftor one of them, yet # 
it is a good Avowry, 22 Car./B. R. For: thereby 
appears he had good cauſe 'to diſtrain. 8 y 
One Avowry may be made upon two- ſeveral: 
Titles of Land, though: the Avowry is bat-for one + 
Rent, 6; 1650. For one Rent may depend upon (eve 
ral Tithe: © rt cet lags! SHDN vols oh, 22] 
' An Avowint ſhall not be [driven to''alledge * / 
Seiſin within the time of: the Limitation,-'but that -{ 
muſt be fhewn on the.-other ſide, Foſters Caſe, ” 


Þ Pe AUVyTmqe 
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4 


8 Rep. 65..4. 4: 

In an Avowry the Avowant is not compelled, ti 
tro ſhew his Title to his Franchiſe, but only. to ſay 7 6 
generally that he hath a Franchiſe 3 bur it is other % 2! 
wiſe in a Quo Waranto, '9 Rep. 29. b. 7, 


of 
| Adjournment. | 


H E Court is adjourned by the Cryer of the 2 
. > Contt atcer he hath made Oyes thread times * 
and the ſubſtance of the Adjournment is-to -give © 
Licence to all Parties.that have any thing to do in '? 
' the Court to forbear their attendance,.and.to take 
their caſe. till {uch a time preciſely named, and 7 
then to attend. in Court again. The meaning of * % 
W3r 


__ 
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ord; tb Adjourn; x to p#t:off any thing to another day, 
and\in the ſenſe here-it 15.70 pus off the. Buſineſs of the 
be 8 Caurt tiHl:ithe dey that js preciſely ſets that none ſhould 
8. 2 be bond to meedieſsi ditendance in the mecn time. 
Ewtry-laſt-day-:of; thei Term, and every Eve of 
*a' day ewbich is; not: dies Furidicus, or a Law Cay, 
Z whereof there are gwo ſuch days in Mzichb. Term, 
Z:uz,:;AlkSainrs and Al-Souls day, and one a-piece 
Zin Hil Term, Eaſter Term, and Trimty Term, 
VF»iz. The day of theBurificatian of our Lady in 
ZHilary Term, Aſcenſion day in Eaſter Term, and 
an WSaine:Zobn the Baptiſts day in Trinity Jerm, the 
e X Court is adjourned, and ir is. uſed to be done wn 
t French, ewo ſeveral: ties, ſitting. the Court, to- 
wand the later end.gfthe.day,a good. ſpace of time 
al > being between the firſt and ſecond pronoucing. of 
ne the Adjonrnment. _; -x "a 
& > A:ury; which doth: not appear. full, cannot bg 
> adjourned, for ſuch a Jury is not accounted a, Juny, 
pe ® Hill. 22 Car. B. R. and ſo are not bound to attend the 
at '# Court, for it would be to, wo purpoſe. F 
e, * The-firlt Adjournment of the Court is about 
© clexenof the Clock, .and the laſt immediately be- 
», fore: he rifing of .the Court ; That all. Parties that 
y 7 bane baſineſs m. the Court, may the better take netice-of 
6» + it, who may. haply. be there at the laſt Adjournment, 
| thoug bout: preſent #t the firſt, & e contra, 


4 " Adminiſtration, .. 

| D Y'the Statute.ofua2 and 23 Cur, 2. cap. 10. It 
249 is enacted, That all Eftates of Perſons dying 
3 Inceftare ſhall be diſtributed, the one third part to 
S the Wife of | the: Inteſtate, and all, the reſidue by 
x equal'Portibns to- ahdi.amongſt the Children: of 
2 ſuch Perſon dying Intoſtate, as tuch ,Perſons. as 
3 legally repreſent ſuch- Children in caſe any of rs 

x x 
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ſaid Children be then dead," other than ſuch Chi 
or Children not being Heir-at Law, who" ſhall; 
have an Eſtate by the Inreſtares' ſertlement; or a7. 
vanced by the Inteftate- in his Eife, 'equa}4o eh, 
ſhare which ſhall by ſuch diſttiburion "be /altored 3, 
to the other Children'ro whonx'the ſame"is to) br © 
made. See the Statute at large © 2 [O91 
The Mother ought to have the Adminiſtratia * 
of the Goods and Chattels of (her. Child before: 2 
Son, or a Brother or a Siſter, 22 Car: B. \R- #3, 
there is a nearer Bond of Nature berweew the Chill, 
and the Parents, than berwixt* the Child and any othe ©, 
collatera Tye of Blood or Kindred; andthe Chill ©, 
can never Noel ſatisfie the Obligation he Bath tn þ 
bis orgy for bis Berng and Education, eſpecially rob 
Moaher. oO 6 THOR tt OT RIOR EE at 
But if the Daughter marries, her Husbard\ ſhalt * þ 
take "Adminiftration of her Goods, andinpt/ he”, 
Mother, Franklin verſus Fraen, Hell. 21 Car. 2. Re, Jof 
in B.R. WY 40 oh þ = 
Where the payment of Mony would not berfa* A 
che advaritdpobf the Teltaror; -there.che not. pay-* c 
ing of it carrmdt be pleaded to be to the fetarding”” hy 
of the Adminiſtration of /his Goods. and: Chatreb,” ' + 
Mich. 22 Cat. B. R. For the Eft ate of the Teffator is18* 54 
concerned by the payment or -10t payment.” nn oth 
All Actions which-an Adminiftrator' can have, "Th 


©{+ * 


- Before 'Adminiſtrations:wers granted, the Ot 
dihary adminiltred the Goods of the: Inteſtare. - 


Where an Adminiſtration-.s. granted by' ſich 4 TN 
Janſdiation as'the Law takes hoxice of, as:a'Biſhoj ©? 2 
who hath a gengral Power) over his Dioceſs, it # 2 » 


not 3 


The Accompliſh'd Attomy. 43 
ot neceflary to ſhew that the Letters of Admini- 
{tration were grantetlas Ordinary of ſach a place, 
Reut Commiſſio Adminiſtrations pred. de jure pertimuit ; 
but where the Law takes no notice of the Juriſ- 
FHdiction of that Court where the Adminiſtration 
was granted, as where it is granted by an Arch- 
FAdeacon, &c. there it- muſt be faid cus Commiſ- 
Rfo Adminiſtrations pred. de jure pertinuit, Mich. 
#22 Car. B. R. For where the Law takes notice of a 
Rp encral Power or Furiſdiftion, it doth there take notice 
Wof the Aﬀts done by wirtue thereof, but where there is 
WY a particular Furiſdidion, there it takes no farther notice 
ml Rof the Att done by virtue thereof, than is made appear 
bby the Party that claims any priviledge im Law by thens. 

MM Letters-of Adminiſtration may be revoked by 
an At of Revocation without a Seal; Mich.21 Car. 
al ">. R. For they may be gramted by the Att of the Court, 


T', 


we, 


TEES TETS 


i" os they call it, without a Stal. This I hawe beard Doffors 
a, j of the Law affirm. 

*'* The Ordinary ought not to repeal Letters of 
a7 Adminiſtration which he hath duly granted but if 
y-.> chey. be unduly granted, wiz. to ſuch a Perſon,who 
yg by Law ought not to have them, he may revoke 

” them, Paſe. 23 Car.' BR. For if be might" do it in 
WW. the former caſe, this would be to make his Power ©Arbi- 

2 trary, which the Law abhort ; but the later it but to re- 
e, > form an Error, which all Laws do allow. 

> One of the Haltblood is in as equal a Degree of 
Kindred; to the Inteſtate, to have Letters of Admi- 
2 niſtration granted unto him as one of the whole 
Blood is, Mich. 23 Car. B. R. though not as to inherit 
"I bis -=_ __ k A » 
F eral Indebitatus aſſum th not lie again 
an Xdminiſtrator, nor Ns Perſon, Hill, 
07 23 Car B. R, But if it be ſhewn in the Declaration for 
what the Teftator was indebted, it well lies, 


Letters 
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Letters of Adminiſtration. granted per Carclum | fi 
Regem d:bico modo adjudged. to. be well granted in # C 
that form, 24 Hill, Car. B. R. This was when the Ec- * 
cleſiaſtical Turiſdition was taken away. | bs 
_ Where the Parties that require Letters of Admi'? 
niſtration from the Ordinary, are of equal.degrees 
of Kindred to the Inteſtate;; there it is in the dif-# 
cretion of the Ordinary tg grant them to which of? 
them he pleaſeth, Paſch. & Mich. 24 Car. B..R., Fa * 
by ſo doing he doth neither of the Parties wrong, led Q 

whether be may not grant them to both. wy. 1,58 
Where one bequeaths. a Legacy to one of his?! 
Kindred, and the reſidue of his Goods to another, 

Adminiltration ought to be granted to him! to 
whom the reſidue of the Goods are bequeathed, 
Mich. 24 Car. B. R. For it appears by the Bequeſt of +. 
the Legacy to the Party, that be intended only to ma 
him a Legatee, and not an Executor of his Goods and © ec 
Chattels, 3 j 
31 
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Arreſt. 


8 
T* Hat no Bailiff or Sheriffs Officer ſhall preſume” / 
to. exact or take from any perſon being in, 
his Cuſtody. by Arreſt , any Warrant to acknow-,. 4 
ledge a {my but in the preſence of-an Attor'i-. 
ny for. the Defendant, which Attorny- ſhall then” Ic 
ſubſcribe his Name thereunto ; which ſaid- War © 
rant ſhall be. produced when the ſaid Judgment; 
ſhall be acknowledged : and: if any Bailiff or'Sh& 
riffs Officer ſhall hereafter offend, ar do contrary» 
wiſe, he ſhall: be ſeverely punifhedl tar ſo: doing, - 
Paſch. 15 Car. 2, Regis. | Y 
1 If an Action be Entred. in either of the Courr © 
ters in London ,, a Serjeant may.” Arreſt the Party 5 
without the: Sheriffs Warrant, 7rin. 22 Car-..B. R. : 
For the Entry of the Attion there, 1s a Warrant. it - : 
[ o © 
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m | for the Arreſt, and the Serfeants are Attendants at the 
in # Counters, 'and may take notice of ſuch Entries z us be- 
1-8 ing the Cuſtom of the City, uſed time out of mind. 
3 By Ghn Chief Juſtice, Mich, 1655. If one be 
ti--Z Arreſted by the Sheriff of che County, within a 
&& Liberty, without a »0» omittas, yet the Arreſt is 
i- good; for the Sheriff is Sheriff ofthe whole County, 
of 3 but the Bailiff of the Liberty may have his Aion 
« 7 again{t the Sheriff, for entring of his Liberty ; but 
). Þ upon a Quo Minws a Sheriff may enter any Liberty, 
= and Execute it impune.. , 
i A Clerk of the Court ought not to be Arreſted 
r,.# for any thing which js not Criminal; becauſe he is 
tw ſuppoſed to be alwaies preſent in Court, and muſt 
d, anſwer the Plaintiff there ; :and therefore he thar 
g + doth Arreſt him is puniſhable by the Court, Tri. 
kt © 23 Car, B. R. And therefore ſuch an Arreſt is account- 
Wed tobe Vexations, which the Law warrants not. 

> One ought notco be Arreſted upon every ſlight 

* ſuſpicion of Felony, but there ought to be a good 

2 ground ſhewed for the ſuſpicion, before he is to be 
x. Arreſted ; for Fame, Life and Liberty are precious 
in} things in the Eye of the Law, Mzch. 1649. B.S. 
x, And to be preſerved as much as may be with Juſtice. 
r= For the avoiding of Oppreſftiton, under the co- 
n+ lour of Proceſs ifluing out of this Court, it is Or- 
&- 2 dered, That no Attorny preſume at his peril, to 
3 make out, or cauſe to be made out, any Precept or 
*& Writ, with a Clauſe ( Acetiam bille, &e,) againſt any 
* Heir, Executor, Adminiſtrator, nor in any caſe 
2 whatſoever, where by the cuſtom of the Court ſpe- 
ial Bail is not required 3 and that if the Detendanc 
all be lawtully delivered trom an Arreſt,upon any 
=> Procefs,the ſaid Defendant ſhall not be again arreſt- 
ed at the ſame time by'virtue of another Proceſs, 
Zar the Suit of the ſaid Plaintiff : and if any Ar- 
corny 
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torny or Plaintiff, in the faid Proceſs named, offend® 
in the Premiſes, the Name of every Attorny fo 
offending ſhall be = out of the Roll of Attor: 
nics ; and as well the Attorny, as the Plaintiff in 
the {aid Proceſs named, ſhall reſpeRively be punt 
ſhed, as the Court ſhall think fit, Per Cur. 15 Car. 
Reg1s. | 

One that is not priviledged from Arreſt, by res 
ſon of his attendance upon his Bufinefs, in fone '% 
Court ot Juſtice, or ſome other waies priviledged® 
by ſome ſpecial Rule or Order of Court, may be? 
Arreſted in Weſtminſter Hall, the Courts fitting} 
there, Mich. 1649. B.S. And i bath been often dow,” 
for it is not the place, but their buſineſs and employmen 
that protetts the. Parties. | 

If an Attorny, Clerk or Officer that is Priviledg; 
ed be Arreſted, and he give a Bail Bond, he loſs ec 
his Priviledge, and muſt put in ſpecial Bail, or give. 
an Appearance as the Cauſe ſhall require; for he? 
ought to have lain by it till he had obtained a Ss" 
perſedeas or Rule of Court for his diſcharge 3 and fo" 
was it held in che Caſe of Mr. Foulkes the Cuſtos Bre Fs 


UVIUM»« 


Appearance. 

N all Tranſtory A&ions, the Plaintiff after the 

Efloin day of the ſubſequent Term after the" 
Appearance,Ihall not alter his own. Venue, though 
he would pay coſts or give imparlance, Paſch. 218) 
Car. ſecund; Regis, per Magiſtrum Liveſay & alid: 
Clericos. , x 

If an Infant be ſued, he cannot appear, a! 
plead by Guardian, without admitrance 3 he it he 
do, it isa Miſdemeanor in the Aztorny, for which? 
the Court may puniſh him if they pleaſe, Poſc. 21% 
Car. 2+ Regis, per Magiftrum Liveay, & alias ___ , 
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3 That if any Defendant ſhall voluntarily appear 
MK the Suit of any Plaintiff, in any Action what- 
.Wever ; here in this Court to be. proſecuted, 

uch appearance ſhall be accounted to be of no 
orce or virtue, unleſs the Actorny for ſuch Plain- 
iff,, within fourteen days after the day of fuch 
\ ppearance,ſhall ſue out a Writ of Latitact or elſe a 
Bill of Middleſex, if the Plaintiff did dwell in M6d- 

Weſex, Per Cur. Trim 4 Willielmi 8& Marie. 

23 Judgments obtained in Ejetment againſt caſual. 

ZEj<cors for want of an ——_ have fre- 

Zquently been ſet aſide, and Reſtitution granted, 

Fwhen, becauſe no Latitat hath been ſued againſt, 

*nor Common, Bail filed for ſuch caſual Ejzector or 

"nominal Defendant, 

» If one do give an Attorny Warrant to appear 
FA or him, and ſhall afrerwards repeal this Warrant 
vel wy 78 ta delay his Appearance,the Court will 
he Nnotwithſtanding the repealing of. his Warrant, 
34 compel his Attorny to appear for him in ſuch a 
fo Snanner as by the Rules of the Court he ought to 
re have appeared, if his Warrant had not been re- 

peated, Trin. 22 Car, B. R. For the Law favours not 
delay, nor will leave it in the power of the Defendant 
2 ecuntermand it, but will have ſpeedy Fuſtice 10 be 


Z Ln all Caſes where Proceſs may Iſſue forth to 
Bake the Perſons Body, where an Appearance on- 
Ay, and not Bail is required, there every ſuch 
/Pelon may appear in Court in his proper Perſon, 
nd file his Common Bail, Hil. 282 Cer. B. R. For 
b Proceſs is but to bring in the Party te anſwer, and 

a it in Perſon if be pleaſe. 


a: 
on $ Though one do ap in Court upon the Re- 
21 Fun of a Writ iſſued forth againft him, yer he 
ico; 60th not admit the Writ to be good by ſuch his ap- 
ha Pearance 3 
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pearance 3 for he cannot have Oyer of the-Writ, 
uncil the Party hath declared-againft him, Hill. 22 
Car: B. R: For he is arreſted upon 'a Warrant made | 
by. che Sheriff upon the receir'of the Writ, and 
doth not fee the Writ. And the Law will not preſume | 
any Perſon to\admit a thing 1which be knows not what 
is, and may be prejudicial to him to admit it." 
The Principal cannot give a'Warrant of Attorny 
to an Attorny to- appear for his Surety, Paſc. 238 
Car: B. R. by the Rules of this Court > but it was uſu © 
ally done heretofore 'in the Common Pleas > but now by > 
the late Rules the Practice there I ſuppoſe is agreeable 1 
the Prattice of this Cot: (ri; 
Where an Attorny of the Common Pleas order/* | 
an Attorny of this Court to appear for his Client,” | 
this ſhall be a-good Warrant: tor the Attorny :ofs _ 
this Court, and the: Attorny. of the Commoan' ; 
Pleas, if he had no Authority : from the Defers * f 
dant, ſhall be only anſwerable-ro him. :1-44l 
If an Attorny do promiſe to appear for his Clt# 
ent, and yet —_— refuſeth to appear accord; ; 
Ing to his promiſe, the Court witt compel him tw? 


£ 


appear for him, although he ſay he had no of 


Z 
# 

= 
44+ 


8 


o 
2 


rant to appear, Hill.22 Car. B.R. And if he will 
not appear upon the Rule of the Court, an At 
tachment lies againſt him for his contempt to . the 
Court, Paſc. 23 Car. B. R. and Mich. 24 Car. B. k.- 
Yet if in truth be bad no Warrant, and do appear, hi 
Client, if be be prejudiced thereby, 1may have an Actin 8 1 

upon the Caſe againſt bim ; therefore let Attoruies be cit? 
cumſpe&t what they do: BR c 
It there be:divers Defendants put into one De& & 
claration, an Atrorny is not bound by the Rules of 
the Court co appear'for more of them, than thoſe 
from whom he: hath Warggnt to appear, Paſc. 248 e 
Cars B. R. For their caſes may be d:fferent,; rhough thi 1 
% Declars 
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6 * Declaration be joint, and every one may chuſe bus own 
of e Jt | | 


de | 


—_— 

If the' Defendants Attorny doth receive a De- 
claration againſt his Client from the Plaintiffs Ac- 
torny ; this Kocoptanco obligerh the Attorny'to ap- 


| pear tO it, '11 Now. 1650. B.S. 24 Mail, Paſc. 1650. 


B.S. For thereby he admits his Client to be in Court, and 


| takes upon him the, defence of bis cauſe. 


In the Court of Common Pleas, upon a Capias 
iſſued forth where the cauſe of Aion is expreſt in 


Z the Writ, the Defendatic 1s by the Rules of that 


Court to appear and” plead in one and the ſame 
Term, but it 1s not ſo in the Kings Bench, where 
the Suit is commenc't by Bill, for there he hath li- 
berty to imparl to the next Term, 7rin.24 Car.B.R, 
It feems to be mare reaſonable that he have liberty to 
imparl, that he adviſe well what to plead, than to be 


forced ta'plead in ſo ſhort a time. 


An Infant ought to appear by his Guardian, and 


$ not by his Attorny, for he cannot make a War- 


&!* rant to” authorize an Attorny to appear for him, 


# bur the Court may aflign him a Guardian with his 
'# conſeanr, wy 4 24 Car. B.R. Trin. 1650. So that bs 
/ 


appearance an Attorny, is, no appearance in Law, 


'® becauſe it is by one that hath no as Authority to 


appear; aud the Law approves enly of things lawfully 
one, 

The like was held by Gln Chief Tuftice, Mich. 
1656. B.S. 

There can be no appearance in this Court but 
either by ſpecial or common Bail, for it is the put- 
ting in of Bail that attacheth che Cauſe in Court, 
7 Maii 1650, B.S. 

If an' Attorny promiſeth to appear for his Cli- 
ent, the Court will compel him to put in common 
Bail-for him. For 'the promiſe to appear implies the 
other, E It 
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If one appear by a Name which is not in truth 
his right Name, and thereupon the Plaintiff de-'S . 
clares againſt him by that Name, he ſhall be eſtoy # Al 
ped afterwards to ſay that lig is not right named, 3 fil 
20 Of. 1650. B. S. For he ſhall not be ſuffered vu T 
rake advantage of his own wrong to prejudice another 7 
thereby. | th 

If the Attorny appears for his Client but 4 $f 
bene efje, that is, If bus Client fhall like and approve * 4 
of it; if his Client ſhall refyſe co appear, he may 3 Pc 
in ſome thort time afterwards, return the Declars 32. 
tion to the Plaintiffs Actorny, with his anſwer, *that 23'2 
his Client will not appear, and then he is not y 
\ boung to plead unto it, x4 New. 1659. B.S, For 300 


ad 
ar 


this was not an abſolute, but a conditional appesrance. © 

Two Nichils returned upon a Scjre and alia | 
Sejre Facias do amount to.a Scire Feci, whereupon © 
if the Plaintiff gives a Rule. and the Defendant © 
doth not appear, the Plaintiff ſhall haye his Judg- © 
ment by default, 19 Ap, 1650, B,S, For. « ſhall 7% 
be accounted a ſufficient notice to appears and. the Plains | 3" 
tiff muſt not be 'delayed beyond reaſon. EL 


A N Affidavit made before a Maſter of the F fil 
Chancery is of no force, nor ought to be read ** , 

in this Court ; nor will the Court make any Rule * 
upon ſuch an Afﬀidavit, Trin. 22 Car. B. R, and 7 
Paſc. 24 Car. B. R. it being made Coram non Judice, * 
a ta this Coprt. | & 
An Affidavit ought to fet forth . the Matter © 
of Fa& only, which the Party intends to prove 
by his Aﬀtdavit, and not -to declare the Merits of | 
the Cauſe, 22 Car. B. R. For the Cuurt is to Fudge 
f the Merits of the Cauſe,, and not the Party te ſwear | 
Them. 


The, J 
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> & The Plaintiff or the Defendant may make an 
> © Afﬀidavic in the Cauſe depending, and it may be 
| ® filed here, bur it cannot be admited in Evidence at 
ts © Trial of the Cauſe. | | 
+ An Afidavit touching a Cauſe depending in 
this Court, muſt be made before one of the Judges 
1, & of- this Court, the Caufe being there depending, 
's © Mich. 22 Car. B. R. Becauſe no other Perſon had 
y {power to take the fame ar the Common Law bue 
} 4a Judge of that Court ; but now by a Statute made 
t Zin the time of King Charles HI. Commiſlioners au- 
x a horized, as that Statute doth dire&t, have power 
wo £10) take Afthdavits. | 
= An Afidavit made againſt a Verdi& is not to be 
' | admitted, Paſc.23 Car. B.S. For the Oaths of 12 Men 
a © #re of far more credit than of one. | 
t - : When an Afﬀidavit hath been read in Court, ic 
.. ought to be filed, that the other mow may ſee it; 
1 and take a Copy of it; if he pleaſe, by Roll Chief 
Juſtice, Paſc. 1655. to make what uſe of it he can for 
3 bis advantage. | | 
& Afﬀidavics taken by Commiſſioners, by virtue of 
y ey Commiſſions, canfot be read until they are 
| filed. | 
| _ The true place of Habitation; and true addition 
> ofevery Perſon, who ſhall make an Affidavit, ſhall 
x be inſerted into his Afﬀidavit, Micb. 15 Car. 2. Reg; 
3 Per Cur. | | Faro 
= In all Acions of Treſpaſs, and other Adti- 
# ons where the Cauſe of Aion is alledg&d to be 
made vi & armis, or againſt the Peace of our . 
Lord the King, to be fued in this Court, a true 
addition of Degree, Quality or Myftery, and the 
true and certain, place of the Abode of every 
Defendant muſt be yut in. at the peril of rhe 
Plaigtifts Acton, Pt# Cr. 15 Ge. Reg. ay; 
'Þ L - 
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Addition, 


ON E may have one Addition at one day. ani 
in one place, and yet may have another di? 
ferent Addition at one 6a day, and in /anothe®7 
place, Mich. 22 Car. B.R. For ſome Additions, va 
of Eſquire, Gentleman, Yeoman, &c. are no par 
of the Name, but Additions - ed libitum, 'and #© 
People pleaſe to call them 3 But the Title of Knight? I 
or Baronet is part of the Parties Name, and it; © ! 
material to be rightly uſed in pleading, but th © 
Titles of Gentleman or Yeoman are Additions 2 £ 
Placitum to be uſed or not uſed, Mich. 24 Car.'B;R © * 
Or to be varied. | f. ua BL 
But the Title of an Earl of Ireland, is not'ax © 
Addition of Honor here in England ; an Iriſh Eat © !: 
in our Law is written by his Chriſtian Name ant | 
Sirname, - with the Addition of Eſquire only, Afid _ " 
1649, B. S. k 4154 h | 
The true place of Habitation, and true'Add; | 
« 
” 


þ ; 2408 
_— X > "52 J %:4% 
kk Hd a ** DO Wit, * 9 


tion of every Perſon who ſhali make an Atﬀidavit © 


ſhall be inſerted into his Affidavit; Mich. 15 Car. 2. 
Repis, per Cur. ? 
Fn all Actions of Treſpaſs, and other Action 4 
where the cauſe of : Action is. alledged to beiw 6 
armis, ſeu contra pacem, to be hereatter ptoſecutel * t 
in this Court ; the true Addition, Degree;Qualit + * 
or Myſtery, and alſo the true and certaia placed. 3 * 
the Habitation of the Defendant ſhall be inferred *; 
it the Declaration at the peril of che Plaintiffs Ar 
torny, Mich. 15 Car. 2. Regis. 's 


Award. 


* A N Award that is made,that one of the Parties” 
who ſubmitted themſelves to the Award, 


ſhall pay Mony in the Houſe of a Stranger, -is 1. 


bug D—_— hos mg ps 
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'$ good, for this is to award him to do a thing which 
$ will make him a Trefpſler, and fo liable to an 
Z Action, which is unreaſonable, Ach. 22 Car. B. R, 
an{® Bur between Taverner and Skingle, in Cro. Car. fol. 
3 266, it was held otherwiſe, atter a long debate, 
© the Strangers Houſe there being a Common Inn. 
me But if the Award be to pay the ' Mony in the 
xr Houle of one of the Partics that tubmitted to the 
© Award, ſuch an Award is good, tor it implies a 
gh Licence from the Party for him to pay it there, 
tiz 3 10 Feb, 1650. & wolenti non fit injuria. 
th} An Award to pay Mony at the Houſe of a Stran- 
j ger, may be a good Award ; for he may come to 
= the Houſe (in many caſes) and be no ww ww 
but if he cannot come to the Strangers Houſe with- 
4x out being a Treſpaſſer to him, there ſuch Award 
22 15 not good, Mich. 22 Car. B. R. 
nai A conditional Award is not good, becauſe it is 
74 not final to determine the Matters in difference, 
7 ſubmitted to the Arbitration, as Awards ought to 
a; Þ be, Mich. 22 Car. B. R. For if they be not final, they 
vit, © ar2 to no purpoſe, for they beget Trouble inſtead of 
2, making Peace. 
v An Award made of one fide only is void, Hob.49, 
28 and Saunders 2 part 190, 
4 Tf all the Matters ſubmitted to the Arbitrators, 
a © be not awarded upon, the Award is not good, 
itt Paſc. 23 Car. B. R. Becauſe ſuch an Award is not final 
0. 5 foend all differences ſubmitted, 
ed; An uncertain and doubtful Award is not good, 
\;-+ becauſe ic makes not an end of all the Matters ſub- 
7 mitted unto by both Parties, but leaves them at 
4 large, to ſue and trouble each other, as they were 
* before the Award made, Trin.23 Car. B. R. For one 
Party may conſtrue the Award one way, and the other 
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rep another way. 
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An Award may be void in ſome part, and ya"; 


good in another part, viz. if the Award do make ? - 
an cnd of all the differences ſubmitted unto the Ar 
bitrators by the Parties, Trin. 23 Car. B. R. Mich 


24 Car. B. R. and Pope and Bret, 2 Saunders 293," 
If each Party ſubmitting to the Award, hath 
power by the Award tq compel the other Party, © 
either by Law or Equity to perform the Awad, Ys 
the Award is good although the Party be thereby 
put to his Action, Mich. 24 Car. B. R. Elſe it 1s na 
good, for that 1s not binding in the Law to the perfor-" 
mance whereof the Law cannot compel the Party bound, 
vide Pope and Bret, Ibid. -—- A. 
| An Award that a thing ſhall be done to a Stran- * 
ger, isa good Award, it it appear that the Parties / 
who ſubmitted to the Award, have benefit by the 
doing of it, Paſc. 1650. B. S. 4 Funii. For ever | 
Award is intended in Law to be made for the equal be © 
nefit of the Parties that ſubmitted unto it, | 
' Ifan Award be good in any part of it, to all the 7 
Parties that did fabmit to it, and it be broken in 
that part, an Action will lie for that breach, Paſc. . © 
1650.B.S. 4 Maii. For as to ſo much it ſhall be account: 
ed a good Award, and is to be performed, and the reſt of 
the Award, though unperfett, ſhall not witiate that part 
which is good, 
' An Arbitrator cannot delegate, or transfer the 
power given him by the Parties that ſfubmicted to 7 
the Arbitration, for 1t is contrary to the ſubmiſfion; + 
but an Arbitrator may refer a minifterial AR, touch: 
ing the Arbitration to another, Trin. 1650. B. S. 
15 Fun. For ſuch Alt ſhall be accounted to be done by | 
the Arbitrator himſelf, and the other that did the thing | 
} be accoumted but hu Servant. | 
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"The Court will not fappoſe any thing to<be ; | 
awarded, which is not ſubmurted unto, except the q 


contrary 
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NSF contrary be made to appear, 10 Feb. 1650, B. S. 
ke | For this were ts ſuppoſe the Arbutrators to de injuſtice by 
wy exceeding their ditboriry, which the Charity of the 
ch * Law will preſume no Man will do. 

3 An Arbitrament nnder Hand and Seal of the 
th ” Arbitrator, is ſach a Specialty as is not limited by 
th © the Statute of 21 Fac. 16, Of Limitation of Atzons. 


ys Agreement, 
"0 A Forced Agreement of the Party, is account- 
s L. ed to be no Agreement, and therefore the 


= Court will not compel him that did chus agree to a 
2 thing, to perform his Agreement, 22 Car. B, R. For 
''* the Law abbors all Force and Vidlence. 
» An Agreement which is made between the Par- 
*' ries only by Parol,may be diſcharged, and made void 
"12: at any time before it is broken by Parol without 
© facisfattion; for eodem modo quo oritur,. eodem modo 
MM. diſſolvetur*; but after it is broken, it cannot be dit- 
+ charged without ſatisfaction, 22 Car, B, R, For 
- * by the Breach there is a wrong done to the Party, whith 
"** the words cannit releaſe without ſatisfattion, but before 
i” the breach no injury was done to any Party, nor any 
f |. rhem injured by ſuch a diſcharve. 
y If an Agreement made by Parol to do any thing, 
-: be afterwards reduced into Writing, the Parol 
«* Agreement is thereby diſcharged ; and if an A&i- 
0.2 on be to be brought for che non-perfarmance of 
; 4 this Agreement, it muft be brought upon the 
"2 Agreement reduced into Writing, and nor upon 
q the Parol Agreement, Paſc. 22 Car. B. R. For both 
} 17 cannot ſtand together, becauſe it appears to bs but one 
©” Agreement, and that ſhall be taken which is the 
later, and reduced to the greater certainty by Writs 
- #2 ing + for, Vox emiffa volar, fed Litera icripta mas 
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The Plaintiff and Defendant may (by agres*&8 
ment between them): give Mony to the Jury bs &/ 
fore they. paſs upon the Tryal to defray their 
Charges where the Tryal is, put off, they by tha® 
means being forced to ſtzy longer in Town than'# 
they expected, Mich. 1649. B.S. For by doing of thigh” * 
the Fury cannot be intended to be made more fawvourabli t 
to one Party than the other, = C 

By Roll Chief Juſtice: If the Plaintiffs Attorny,” 9 
and the Defendants Attorny do agree to things in 7 
order to the proceedings in their Clients Cauſe, 4 7 


w#; 


though the Clients do afterwards refuſe to conſen:! 
to their agreement, yet the Court will compel th; - 
Attornies to perform the agreement. For as they an”* : 
Artornies, the Law doth allow them to make ſuch agre- 
ments, and if the Clients ſhould avoid them afterwards). 
it would be miſchievous in delay of Fuſtice. Y 
No Action ſhall be brought to charge any Exe * 
cutor ar Adminiſtrator upon any ſpecial promif: 
ro anſwer damages out of his own Eitate, or to 
charge the Defendant upon any ſpecial promiſe nw: 
anſwer the Debt of another Perſon, or to charge,” 
any Perſon upon any agreement made upon con! 
ſideration of Marriage, or upon Contract, or fal: 
of Lands, or Intereſt therein, or upon any Agree. 
ment not to be performed within a year, unlef'- 
the ' Agreement whereupon the Action ſhall be 
. brought, or ſome Memorandum or Note thereof ſhall * 
be in Writing, and ſigned by the Party wo 


ADR HALF 
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or ſome. other Perſon to be: by him authorize 

thereunto, by the Statute of 29 Car. 2. of Fraud 
and Perjuries, 3 
' No tradts for ſale of Goods for 10 1. or up: 
wards ſhall be good, except the Buyer accept df 
the Goods ſold, or give ſome thing in Earneſt, ot; 
ſome Note or Acmerandum in Writing of the Date | 
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gain be made and ſigned by the Parties, or their 
bs Agents lawfully authorized, 1614. 
heir 


Attomment. 


3 AN Actornment made unto Ceſftay que uſe, is 2 
; good Attornment in Law to the Feoffee of 
abl& the Land, if the Tenant of the Land have notice 
* of the Uſe, when he did Attorn Tenant to Ceſtuy 
” que uſe, Mich, 22 Car. B. R. For then he is not igno- 
in. rant in whom the Eſtate in Law is, and to whom be 
2 makes the Attornment. | 
{ An Attornment made after Sun-ſet, is not a good 
* Attornmeat, for an Attornment is a folemn Act, 
* and ought to be done fo that notice may be. taken 
of it, which ſhall not be preſ:med to be in the 
- Night, Mzcy. 23 Car. B. R. For that # time for Reſt, 
% g and not for Aftion. 
x6} Utes ſhall veſt wichout Attornment, PVaughans 


iſe - Rep. 50. 

tos 

we Aſimplit or P2omife. 

Pei. Promiſe that is made upon a ſufficient conſi- 

I deration, precedent or ſubſequent, will well 

a> maintain an Action, Mich. 22 Car. B.R. For the conſi- , 


% deration ſhall be intended to be the cauſe why the Promiſe 
eh; was made and in every conſideration there muſt be a 
* quid proquo. 
* An Aiſumpſit or Promiſe to do a thing upon 
wk conſideration, that he to whom he made the Pro- 
' miſe, ſhall ſurrender an Indenture to him, is a 
4'® good conſideration to ground an Action upon for 
! breach of this Promiſe, although he to whom the 
* TIndenture is ſurrendred do take no Eſtate by this 
Surrender, Mich. 23 Car. B. R. For though be take no 
Eſtate by the Indemture, yet be may perchance have ſome 
tolerable ben:fit by reaſon of the Surrender, and he = 
ur» 
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ſurrendred it may be prejudiced by the Surrender ; aol 
therefore it is reaſon that the Party ſhould be repaini JS 
by the performance of the promiſe made before the Sw: Pp 
render. e *h 
Where an Aion is to ariſe npon a Conditia tl 
precedent, as in conſideration that you will give ny&*Þ- 
4 I will deliver you my black Horſe; I carnal 
ring an A&ion here for the Horſe, and ſay tha®Þ 
I tendred you the 5 /. and you refuſed to accey. '*! 
it, becauſe it is the aftual payment, and receig 12. 
of the Mony which gives the Action, Vid. Yel.76, I $9 
If one upon a good conſideration do afſume Q 74 
promiſe to do a thing, and there is no time ſt 7 
for the doing thereof, he that promiſed to do it, fi 
ſhall have a reaſonable time allowed to him for the 1 
doing of it,and ſhall not have liberty to/doit at any. . 
time during his life, Hill.22 Car. B.R. For the Part TD 
promiſing, receiving a preſent benefit by the conſideraticy, © © 
:t is not reaſon the other Party ſhayeld expe ſo long fa 7 
the benefit he is to receive by performing the promiſe, a *Þ 
the whole life of the — wn Aer the Law will freight © * 
0 Man in time for doing of any thing. 
Where an Affumpfit or Promife is the very © ? 
round of the Action brought, there it muſt be * 
et forth preciſely; bur where it is but the induce: | - © 
ment to the bringing of the Aion, there it is not © * 
neceſſary, to ſet forth the Promiſe preciſely in the 7 
Declaration, Paſc. 23 Car.B.R. For the ground of every © b 
Aion which is brought,oug ht to be ſet forth in the Plain: £ 
tiffs pleading, that the Court may judge whether there © 
be cauſe of Aion or no. '% 
Every Contra&t made betwixt Parties, doth in 
Law imply a mutual Promiſe that they will per- * 
form the Contra, Hill. 1649, B. S. 4 Feb. For elſe | 
the Contratt would be idle, and to no purpoſe, for want | 
of a remedy in Law to compel the Parties to perform 4 | ; - 
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&& If a Man buy 20 yards of Cloth at a Drapers- 
Shop, the Bargain is void unlefs he pay the Mony 
wn 7 preſently ; but it there be day of payment given, 
®here the one may bring Trover for the Goods, and 
"the other (after the day ſet for payment is paſt) 
his Aſſfumpſit, Dyer 30. a. 
” He for whoſe benefit a promiſe is made, may 
have an Action for the breach of this promiſe, al- 
;chough the promiſe was not made ta him, Paſc. 
int 423 Car. B. R. For where the Law gives any benefit 
5, * any, there it alſo affords a remedy to the Party to 0b- 
Q_07ain its | 
ſa 3 An Adtion will well lie ypon an aftual Aſſump- 
i, fit to pay Rent, but not upon an implyed Af- 
he Jumpſir. F 
ny, - _ The conſideration to ſtay his proceedings in a 
9 Suit in Law for ever, or for a certain time, is a g 
a, * conſideration to ground an Affumpſit upon, Trin. 
fi; 23 Car. B. R. But if he promiſe to tay Paululym tem+ 
a © pus, it  beld by ſome not good. For the Party to whoms 
mn ihe promiſe is made, ſhall be intended to receive be- 
nefit by the forbearence, and the other Party may be 
y prejudiced by forbearing to ſue for ever, or for a certain 
time but to forbear Paululum tempus, :s uncertain, 
>. © . and inconſiderable 3 for it may be but for a minute, 
it 4 Which can neither be profitable to the one, or a damage 
IC 
7 
1 
e 


© 20 the other Party. Of this Q. for it hath been adjudged 
» both good and bat 9 We ES 
> H1t onepart of the conſideration, upon which a 
, ® promiſe is made, is to do a thing againſt the Law, 
© and ſo void; yet if another part of the confide- 
ration be good and lawful, the conſideration is 
.7 good to ground an Afſumpfit upon, for the conſi- 
] deration may be divided, and if any part of it be 
, © goodir is fafficient to make the promiſe good, Mich. 
F| 23 Car, B.R, For the promiſe # the ground of the Attion. 


| An 
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An Afſlumpſit grounded upon a confideration 
which was paſt before the promiſe made, isa good & 
Aſſumpſit, if ic be alledged to be made ar the in-*7 } 
ſtance or requeſt of the Defendant, Paſch. 24 Car.? 
B. R. For being performed at his inftance and requeſts 
ſhall be intended to be for his benefit, and for which he u 


to make a recompence to the other Par! y. : 


L. 
2 
1 
& 
: 


An Action may well be brought upon a reci*:; 
procal Promiſe, by one againſt the other, although! 
he who brings the Action hath not performed i? 
on his ſide, Dyer 3o. a. and 75, 76. i 
Where a Man promiſes (upon a good conſiders 
tion) to pay to F. S. 201. per annum for twenty 4 7 
years, ſuppoſe ten years are elapſed, of which ten 1% | 
he hath paid five, and there are five in arrear, ; 
and an Action is. brought for the five years in ac 7 : 
rear, Cr. Car. 241. ſays, 'That the Jury ſhall give* 
damages only for the time paſt ; but in p. 350. two 7 | 
Judges againlt one, that they ſhall give the whok |: ' 
in damages, becauſe upon the Recovery the pro > / 
miſe is determined, and tranſit in rem judicatam; } 
but I conceive the Jury ought to give no more in, 4 
damages than what was due at the time of the: » - 
Adtion brought; and atter a Verdi& and a Judg-. , | 
ment entred up upon ſuch Action, the whole mat 7, 
ter appearing upon Record, the Plaintiff may up 
on any _other default ſue out upon that Record a” 
Scire Facias againſt the Defendant, and ſet forth, * 
that the Detendant hath not paid the Mony due » 
fince the laſt Recovery : But Qu .this matter. 4 
After a promiſe is broken, the Party that made® 
this promiſe cannot be diſcharged of this promiſe 7 
by Parol ; but where the promiſe is Executory 4 


[ 
] 
: 
[ 
] 
2 
4 


H 
N 


; 


may, Paſc.2.4 Car.B.R. For (y the breach a Right of 4 


cen accrues to the Party for the wrong done unto him by. 


- 


ih 
: 
" 


the brezch, which cannot be releaſed by Parol ; for Tm 
F 
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od &# the breach no injury i done,yor any thing due to the Party p 
In-*7 by the promiſe. | . 
ar. Where one becomes legally indebted to another, 
2 the Law' creates a promiſe, that he wilt pay this 
24/4 Debts andif he do notpay it, there is a ſufficient 
I ground for the Party to whom he is indebeed, to 
&®: bring his A&ion- of Indebifatus 4ſſumpſit againſt 
oh" him ro recover this Debt, Trin. 24 Car, BR. For 
it. where the Law creates @ duty, it doth there give @ re- 
i medy to recover it. 
+ * If theday of an Aſſumpſit made be in Figures 
ty 3 in the Declaration, and not in Words at length, it 
en 17 is erroneous, Paſc.24 Car. B. R. For the time it mate- 
ar, , rial, and Figures are not Words to expreſs any thing, and 
G5 Pleadings muſt be in Words. Bk 
ve=2 In an Adion broughtupon a promile, itis uſual 
vo 7 to lay the Aion divers ways, and by different 
j; - words-in the Declaration with a cumg)z etiam, to 
0 4 the intent-that upon the Tryal the Plaintiff may 
] reſt, -or relie upon that way of laying -that his 
in, Wiecneſles 'are beit able to prove, Mich." 24 Car. 
he” + For if any one F4 the Promiſes laid in the Declaration be 
s.., proved, it is ſufficient. 192 
at, Where an Þdebitatws is brought for divers Goods 
and Merchandizes ſold and: delivered. there it is 


| e 

p * requiſite for the Plaintiff to prove more - Goods 
h, 3 than one particular thing fold, and alſo to prove 
ue a price agreed upon, otherwiſe the Action will 


| not lie ; but where a quantum merit is laid, there 
he needs not to prove any price agreed npon, but 
3 only the delivery of the Goods, and the: value of 
them. at the time of the delivery 3, therefore ir 


de 
le 
wo 
Ab 
hy. 
re 

be 
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Commodity fold particularly in the Declaration, ®, 
and not {ay Goods fold. S | 
If one be indebted eo another,and do promiſe tg 
ay this Debt at a day to come,the Party to whom 3 
he made this promiſe, cannor bring his Action fot ® 
the Debt until the day be paſt upon which he &* 
promiſed to pay it; by Roll Chief ws and by 
Germon Juſtice ; for he faid that the promiſe is a; 
ſuſpenſion of the debt, pro temipore, 29 Fan. 1650, 
B.S. Q. tamen.,,. : |  # 
If one promiſe unto a Woman; that in conſs. 
deration that ſhe will marry with him, he will in © 
ter-marry with her ; this is a mutual promiſe, and Þ. 
an Adon lies by either Party againſt the other for | 
breach of it, 18 .4p.1650. B.S, For it ſhall be intended F; 
to be made for the benefit of both the Parties, £7 
Alſo upon a fale of Lands, or Agreement to be 'F* 


. 
b” 


pertormed within a year, or to charge an Execu 1 


£Y 


ror or Adminiſtrator out of his own Eſtate, no 
Aion will lie unleſs it be in. Writing 3 by the: 
Statute of Frauds and Perjuries, 29 Car. 2. b | 
Alfo upon a Contra for the fate of Goods of: 
the value of 10 /. or upwards, no Action will lie, ſy 
unleſs the Buyer accept part of the Goods fold, 7,” 
or give ſomething in Earneſt, or forme Nore of 3 
Memorandum in Writing, Ibid. 6 


Appeal, 


jy a Writ of App , all the Pleadings are er | 
tred in Latin, but Counſel ought to count in 
French, as in-real A&ions, ' Mich. 22 Car. B.R. 3 

If in an Appeal the Defendant pleads in abate- | 
ment of the _—_ mg rocked geene' gr 
not Guilty, for if the. Writ be adzu good, it | 
s peremptory; and he ſhall got be on” ””- 
anwer 7 


l 
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Sinſwer over, but ſtall be condemned upon the 
rit, Mich. 22 Car. B+ R. For the more ſpeedy proceed- 
ing againſt ſuch Offenders in criminal Cauſes, ; 
' In an Appeal the Appellant ought to appear in 
ourt in Perſon; yet upon a motion to the Courr, 
he Court may admit him to proſecute his Suit by 
is Attorny, Mich.22 Car. B.R. For there may be rea- 
ms for his abſence but in caſe if Appeal by a Widow 
We morte viri, the Statute of Hen. 7. doth impower 
Ser to ſue by Attorny , but when by an Heir, it muff be. 
ropria perſona. 
N The defe&tin any Proceſs in an Appeal, ot the 
T the non-appearance of the Plaintiff doth dif- 
1d Fontinue the Appeal, and makes an end of the 
= Acion, as well as a defe@ in the Qriginal Writ, 
ed #1111. 22 Car. B. R. This is in favcur of life which the 
MO is tender of. 


= 


wa Age. 
" FF the queſtion upon a Writ of Error brought to 
'S. reverſe a Fine or Recovery for Nonage. be, 
of hether the Party be of full age, or. within age, 
i. it ſhail be tryed by the Court, by inſpe@ion of 
" the Party, and not by a Jury, Hill. 22 Car.B.R. But 
of (ere muſt be other concurrent proof made to the Court, as 
"Ill as by viewing of the Party 1 iy the Court ins ſome 
Raſes may be decerved, if they ſhould rely only upm the 
Brew of the Party. ; 
3 The Heir at Law ſhall be allowed his Non-age 
Zpon a Writ of Error brought to reverſe a Com- 
on Recovery ſuffered by his Anceſtors, and the 
arol ſhall demur quouſq; &c. For the Law is t enger, 
d dath take care to preſerve the Eſtates of Infants 
ba cannot take care o denies. 


Ad: 
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o Advantage. 14 
T is not good Practice to take an advantagiy' 
againſt the Defendant, to vbtaih a Tryal ſoona?7 
againſt him than the thing will bear, for it cauſchM 
clanior from the Party,and makes him (oftentimg gt © 
preſs 'the Court for a new Tryal, Hill. 22 Car. 1.88 
For the Law would have all Proceedings to be fair, anl ** 
without cauſe of clamor. ; ( 
He that will in pleading take- advantage of : * 
articular Statute, mult ſhew particularly, that bz 3 
1s compriſed ' within the Statute, Paſch. 23 Ca? 
B. R, For the Court is not butihd to take notice & 
bis particular concernment, except he ſhew bow be i. 
concerned , but if it be @ general Law, it is otho 
WAYS» ; 
When an Action is brought upon a particulr 3 
Statute, it is not ſufficient to have a printed Cop *? 


of the Statute in Court, but there muſt be a Coy ja 


\» 
2.5 

ag 
7 


" 
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examined by the Parliament Roll ; but for a gene 7 
ral . Law, the - Court uſually gives credit to tt” 
printed Book. | £ is 
| : Afize. . to 
ÞVey Record of Niſi Privs, for the Tryal jet 
-\ Tues at the Aﬀizes, muſt be ſealed within 
month next after the end of the Term, per Cu © 
Trin. 15 Car. 2, Regis, But this Rule 1s now alterel 
and the time limired'to three Weeks ; but with : * 
Warrant from a Judge, which. will coſt 2 s, yu$ 
—_— them at any time. 5 FI 
Kings Bench may hold Plea of Afﬀezess 

Land in the County of M44. where the Cotamos? 
Pleas ſitteth, and at the ſame time without Paren® 
the reaſon ſeemeth to be, Becaule-that an Allutq,, 
non eſt placitum ſed querela, and fo out of the Stacuth © * 
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'F of Mag. Char. 11. It is neceſlary to have fifteen 
8 days between the Tefe and the Return of a Writ 
= of Aſſize. : _ 
"Y An Aflize is to be arraigned in French, and firſt 
433 the Plaineiffs Councel doth pray the Court, that 
© che Defendant may be called, which the Courr 


l 
I 
Cy 

1 , 
Fe, i 


7 & grants, and thereupon he is called by the Cryer of 
= the Court, and if upon his calling he do appear, 


*then the Defendants Councel doth demand Oyer 
Bof the Writ of Aflize,and the Return of it,which is 
Zpgranted; and thereupon he prays leave of the 
, *Court that he may Imparl,; which is granted to a 
©. ſhort day after, and the Jury is adjourned by the 
2Court to appear at that day, Hill. 22 Car. B. R. 
i This is teſtinum remedium,end no ſuch quick diſpatch 
in other Civil Attions. — 
i j No Record of Ni/fi Privs for the trying of 
"Zan Iflue at the Aﬀdizes, ſhall be ſealed after the 
end of one month next enſuing the end of the 
ZTerm, Trzn. 16 Car. 2. Regis, ſince altered to threg 
I Wecks. 
uy Nete, That the Jurors that are to try the Aſﬀiize; 
are called Recognirors of the Aflize, and are be- 
tore the Recurn of the Writ, to have a view of the 
+ thing in demand. | | bh 
| At the day granted for the Defendant to impart 
Zunto, the Detendant is called, and upon his ap- 
Fpearance he pleads to the Aflize in Latin, and 
Svpon this an Ifſue is joined berween the Parties, 
Zand the Recognicors are ſworn to try the Ifſue, 
Zand the Councel do proceed to give them their 
wvidence, Paſc. 23 Car. B. R. Obſerve that in theſe 
3 Attions the Jury view the Land in queſtion before the 
Evidence given but in an Ejeciment toe Fury bave the 
View after Evidence given, and not then neither, but by 
Order of the Court; and conſent of the Parties.” , _. 
| F Arraigi” 


LS 
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Arratgnment. 'S 


IE in an Appeal brought, the Writ be abated, the 
Defendant cannot be arraigned upon the Count 
which is grounded upon this Writ, Paſc. 23 Car. ® 
R. R. For the Writ is the ſoundation of the Count, and © 
if it fail, the Cuunt muſt needs fail, for there is m © 
foundation for the Arraignment. | 
Man was arraigned for ftealing i» Oxen, the © 
Prifoner confeſſed he ſtole 20, and was again ar- ©” 
raigned for the other 8, and had Judgment to be | 


hanged, ud Nortinghaws circa 20 Eliz. Fran 
the Defendant in an Appeal be acquitted, yet 4 
he may be arraigned at the Kings Suit, Dyer is 


121. Mich. 14 H. 7. Rot. 7. and Trin. 14 H. 7.F 
Rox. 174. | 

One Awbry that had been (formerly) indited 
for Felony upon the Statute for having two Wives, 0 
and was Outlawed upon this Indikment,and being A 
brought to the Bar was arraigned in this manner, ih 
Firſt, the Secondary on the Criminal ſide ſpake 7th 
thus; Awbry, hold up thy Hand, which the Pri; ©: 
ſoner did; then he proceeded thus, Awbry, thou 7 
haſt been heretofore inditied of Feliny, and thereupa ® 
Outlawed in due courſe of Lzw, for having of tw 
Wives, and haſt been arraigned thereupon, what canſ ag. 
thuu [ay for thy ſelf, why thou ſhualdett not have Sew 
gence of Death pronuunced againſt the: ?? Prifoner, 1 y 
take thir excepticn to the Indittment, that it is not ſaid 
zo be feund per ſacramentum duodecim proborum 2 
& legalium hominum 3 and I deſire I may haw 
Twiſlen and Fales aſ/igned for my Councel,Court,7u 7 
| ſhall have them. "Thercupon the Councel prayed Mi 
chat the Priſoner might bring a Writ of Error to 8. 
reverſe the Outlawry. Court, Let bim have it, Note, |# 
Thar the Priſoner in ſuch caſe cannat be admitted F#ve 
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'S to bring a Writ of Error until he ſhew ſome pro- 
| bable Matter of Error to warrant it. 

* In Civil ARions the Defendant may bring 4 
® Wric of Error, before he afligns any Error, becauſe 
| & the Government is not there ſo much concerned, 
© and there he puts in good Bail to anſwer damages 

* tothe Party for his delay ; bur here can be no ſuch 
, © thing done to the Government. 


4 Attatnt. | TS 
fa A\ Actaint doth lie againſt a Jury, that do give 
by cheir Verdi, contrary to the Evidence that 
is given unto them, Paſc. 23 Car. B. R. by the Stat, 
of 23 H.7. 

> A Norm-ſuic in an Attaint is peremptory, _. - -. 
d4® If the Party for whom the Jury found the falſe 
s, Oath die before the Writ of Acraint brought, the 
g : Action is gone, Dyer 5. a. But if he die pending 
r, the Writ, there it is not gone, Dyer 12g. pl.65. See 


a = 


e © the Stature of 23 H. B. cap. 3. 


F Audita Querela: 
4 wW Here the Bail is detained in Priſon; in Execu- 


*: 


Tw 
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4 by 
£ 


0.3 
wk tion after the Judgment, which was given. 
of Zagainſt che Principal, is reverſed by a Writ of 
9» Error; there the Bail may bring an Audita Quereld 
| [0 be diſcharged, Paſc. 23 Car. B. R. Becanſ(e be is 
rid 


4 Yu vexed by Impriſonment without lawful cauſe, . 
3 It onebe taken in Execution, and is afterwards 
Jet at liberty, and then is taken again and detain 


Ut 
7 24d in Priſon upon the fame Execution,he may bring 
ed his Audits Querela to be enlarged, Mich. 24 Car. 


B.R. For by the enlergment of the Priſoner the Executiots 
ys diſcharged, and an Execution once diſcharged, is for 
Ever diſcharged, and cannot be revived, for the Diſ* 
barge ſupptjerh ſatisfaFion, | : 
/ . F z Bu 
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But -by the Statute of 21 Fac. 1,- cap. 24. Exe- 2 
cution may be ſued out de novo againſt the Lands Z 
of one dying in Execution. * 

If a Judgment given in this Court be removed ®; 
into the Exchequer Chamber by a Writ of Error, - 
and the Party who had the Judgment (notwith ©; 
ſtanding the removal of it by the Writ of Error) 
do bring an Acion of Debt upon this Judgment 
in the Court where he obtained the Judgment (as 
he may do) and recovers Judgment thereupon, 
and afterwards the firſt Judgment be reverſed by 
a Writ of Error, the Detendent againſt whom the -: 
ſecond Judgment was obtained, may bring his” 
Audita Querela to be relieved againft the Adtion of} ” 
Debt brought upon the Judgment which is re-| 
verſed, 3 Feb. 1650. B. S. For when the Fudgment i! 
reverſed upon which the Attion of Debt was greund: 
ed, there is no cauſe left to ſupport the Attion, and 
therefore all proſecution of the Attion afterwards, is ac 
counted in Law but an unjuſt vexation, for which an 
Audita Querela /tes. | 

But had an Action of Debt been brought upon” 
a Judgment atter the Record certified into the® 
Court of Kings Bench trom the Common Pleas 7 
or an Inferior Court, there the Defendant might® F 
well plead Nul tie Record, becauſe Recordum &*% | 
Proceſſus cum omnibus ea tangentibus are removed in? ,, 
to the Court of Kings Bench, and nothing re 3 , 
mains in the Court below, but the whole Pro” ;; 
ceedings are entred upon Record in the King > ;; 
Bench 3 and that Court affirms or reverſes the-4 4, 
Judgment as fhey ſee cauſe. | 4 

One Tritton, that was in Execution, brought his;7 ag 
Aud. Quer. and prayed that he might be bailed, and!” 
it was granted, and he was bailed by four Perſons”: rj 
7 Feb, 1650. B. S, For this bailing of him is not a dif m 
charge 
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charge of the Execution 3 for by his Bail he is in cuſtody 
| of the Law, and if he make not out his Audita Querela, 
> heor his Bail mutt render his Body in Execution again, 
* orelſe the Bail muſt pay the Debt for which be lay in 
> Execution. | 

> A Man hath two Judgments againſt ſeveral 
') Perſons for the fame Debt, he may extend the 
it Lands of both of them, and an Audits Querela 
$ * will not lie until there is ſatisfaction. 

n, > AnAdion Treſpaſs is brought againſt F. S. de 
Yy eo quod ipſe ſimul cum A. B. inſult. fecit, 8c. and a 
ie 2 Verdid& and Judgment is recovered againſt F. S. 
v2: afterwards the Plaintiff releaſeth 4. B. here F. S, 
of!” ſhall have an Audits Querela upon this Releaſe, 
&> Al. 13 Car. 


ad Uuthoaity. 
ns Verbal Authority given by divers Plaintiffs 
a in an A&tion of - Treſpaſs and Eje&tment, to 


at > deliver a Leaſe of Ejetment upon the Land, 
+ though the Leaſe be ſigned and ſealed by them off 
M2” of the Land let in the Leaſe, is a good authority 
le ro exccute the Leaſe; fo held in a Tryal at the 
a. Bar between Yanlore and Crook, Mich.1649. 7 Nov. 
a © B. S. For nothing paſſeth from thoſe that deliver the 
© Leaſe, by virtue of ſuch delivery, but from them that 
I: made the Leaſe and their Authority by word for another to 
[6&2 deliver it is n9 more than if they had themſelves delivers 
10 it; and the other is but an inſtrument to put in Execu- 
Ng tion the mind of the Leſſors, as their own Hands had, 
the 22 bad it been delivered by themſelves, 
,* A Corporation cannot authorize any Perſon to 
bis? act for them, but under their Common Seal. 
nd” If a Stranger enters for me without my autho- 
mn; rity, here if I agree to it, it ſhall enure as much to 
dif my benefit as if he had entred by my Order. 
L F 3 Appur- 


wy 
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Appurtenant and Appendant. 'S 
V Ards, Orchards and Gardens are Appurts 3 , 
'nances to a Meſſuage, but Lands cannor te | 
faid to be appurtenant to a Meſluage, though |? | 
they be uſed with the Meſluage, for the Mefluage | ; 
is a Meſſuage, though the Lands be taken away, | 
Hill. 23 Car. B. R. But it is not ſo if the Yards, Orebardi 
and Gardens are taken away from it, for then it be _ 
comes but a Cottage or Tenement. | 
One Meſſuage cannot be appurtenant to ang = 
ther Meſſuage, for they are (both) entire thing = 
of themſelves, Paſc. 24 Car. B. R. And things tha © / 
are entire, ave ſo themſelves, that they are withaa ©, 
relation to other things as of part, or dependant tpoy 


them, I: 
Account. : 
N all Cafes where the Party who receive - y 
Mony is to have any allowance or reward for * a 
the receiving thereof, an Action of Account Ren 7 þ 
der, and not an Action of Debt, or upon the Caſe,' i! 
muſt be brought againſt him. tl 
' An Action of Debt, or an Aion upon the. 
Cafe upon an inſimul computaſſet lies at the ele-\ rf 
&ion of the Plaintiff, againſt one for receiving © x 
A 


Mony of a third Perſon tor the uſe of the Plaine 7 
ff, although he had no authority given him to "7 
receive it, Hull, 23 Car. 6, R. For it as the Intere © h 
that the Plaintiff hath in the Mony paid for bis Uſe | & 
that gives bim the cauſe of Attion, and it is @ Re q* 
ceipt of the Mony tha: makes the other Party liable 7 
zo the Action, and it matters not by what Authority a 
received it. e 

So likewiſ: where I pay Mony to another Per- _ E 
jon, T may bring an AdGion againſt him for : F 

mucin *2 
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Z much Mony received by him of me to my uſe; 
Z and if upon the Tryal he cannot make it a_ 
''2 that he received the ſame for ſome Debt due from 

2 me to him, or to be paid over by my Order, which 

i 7 he hath done, &«c. an Avon will lie againſt him 

> for it. 

uf The Statute of Limitations of AAtions doth not 
bar the Plaintiff, who is a Merchant, from bring- 
© ing an Action of Account Render for Merchan- 

2 dize at any time, thoſe Aﬀions for Accounts for 

>.> Merchandize being excepted our of that Statute 3 

= bur all other Actions of Account Render, and in- 

R > ſimul computaſſet are within the Statute of 21 Fac.1. 

cap. 16, 

_ ha Aion apon an ſimul computaſſet doth not 
lie for Rent C alone ) due and arrear 3 for the 
Rent demandable is certain 3 but if the Rent be 
behind, and there are ( alſo) other rhings mixt 
with it, for which the Action is brought, then 

Zan Aion npon an m#ſimul computaſſee may be 

Z brought for both of them together, becauſe it is 
incertain upon tha whole matter what is due to 
the Plaineiff Trin. 1651, B. $. 

Every Clerk of the Court ſhall Account with 
the Secondary fix days after the end of every 

* Eafter Term, and cight days after the end of 
rar and ten days aiter the end of Hillary and 

2® Trmity Term, upon pain of Suſpenſion, and not 

Z having Writs nor Rolls received for the firſt Of- 

fence, and of being ffruck ont of the Roll for the 

—_ Offence, HI. 15 and 15 Car. 2. Since this i 

le 7 was agreed by Sir Reb. Henly and his Clerks before 

bt -* the Lord Chief Juſtice, that they ſhould account 
every ſecond Term, which agreement is now pta- 

4 . &iled, 
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If one receive Mony due to me upon an Obl; | Z 
gation, or for Rent due to me, I may either havg F 
an Action of Account againſt him as my Receiver, 4] 
or an Action of Debt, or an Action upon the * 7 
Caſe, as owing me ſo much Mony as he hath re 42 
ceived, though in all theſe Caſes he hath rm 4» 
ceived the Mony without my conſent, Trin/ 1651, 3 
B.S. For by his receipt of anothers Mony,. he b#b macs | 
bimelf liable in Law, to give an account of the Monia _;C 
by him received, and to pay them to the Party to whon 3P 
in Law they are duc. 2] 
' Every Attorny of this Court ſhall account ſe 296 
parately by himſelf at the end of every Term, 
according to the ancient Rules of this Court for 
that purpoſe made 3 and that two, three or more; jc 
of them ſhall not in like manner account in the” 1 
name of one Clerk, as it hath been lately uſed: 
And it is farther ordered, That if any Clerk of 
this Court ſhall ſign, or cauſe tro be ſigned any 
Writs, or ſhall file, or cauſe to be filed any Roll 
in his Name, for any other Clerk who is in ar} 
Tears with his Account, then ſuch Clerk who 
ſhould fign, or cauſe to be fgned fuch Writs, « .t 
ſhould file, or cauſe to be filed fuch Rolls in hit *: 
Name ſhall pay the Arrears of the Account of ſud! 7: 
Clerks for whom ſuch Writs were ſigned by him / 
- any Rolls filed by him, per Car. Trin. 20 Car. } # 
k Of7 Ss 
. ' Every Clerk of this Court every Term, a ( 
the time of the making up his Account,? ſhal- 7 C 
pay to the Officer of this Court, who receives the 7 

ills here in the Court to be filed, his uſual Fe # 
of 2 5. for every Attorny and Philizer of thi” #: 
Court, who imploys ſuch Clerk to enter for hin | 6: 
in the ſaid Court, per Cur, Trin, 15 Car. 2. Regis 
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} 
27A A Any things are in charge with the Kings Au- 
os ditors which are nat in the Crown, Paſe. 


$24 Car. B.R. For athing cannot be veſted in the Crown, 
nor taken out of the Crawn, but by matter of Record, 
:which the Auditors Books are not, 
Auditors afligned by the Court, upon an Aion 
of Account brought to receive the Account, are 
4proper Judges of the Cauſe, Trin. 24 Car. B.R. viz. 
*Whether the Party accountable be in arvear or nat ; 
but the Plaintiff may Traverſe the Defendants Account 
Af he thinks fit. 
Payment of Mony is a good Plea before Au- 
;dicorsz but plene computatir before Auditors is an 
ill Plea, Hill. 12 Car. 


 Argtiment, 


{/4P'WO that are of Councel on one ſide, ought 
not to argue for their Client both of them 


00> 


« 


3 upon one and the ſame day, except it be for con- 


* cluding of all the Arguments which are intended 
* to be made for that Party, Mich, 1649. B.S. By 
. the Cuftom of the Court > but one of one ſide, and anc- 
; ther on the other ſide, may argue in one day, and upon 4 
> ſobemn Argument the Court allows each Perſon arguing, 
> a motion after bis Argument, 
* Ir is notthe uſual courſe of the Court for one 
: Councellor to argue the ſame Caſe twice, by Rolf 
= Chief Fuſtice, 12 Nov. 1650. B. S. For it is intended, 
j that when he firſt argued, be ſaid all he could for ' bis 
= Client, and the Court will not admit the ſame matter 
* to be repeated, but will hear what another can ſay, if 
there be cauſe. 


Aid 
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Atd and Afd Pyayer. 


A Tenant for Life, or Tenant in Dower, my 
pray in Aid of all ſuch Perſons as are inn * 
mainder of Eſtare in the Lands for which he? 
impleaded, 1649. 29 Fulii, B. S. For they arcs 
concerned by reaſon of -their ſeveral Jnwefs rob 1 
fend the row Eft ate upon which their Remaindy 
do depen Aa 3 
Aid Prayer is not grantable in an Action «- 
Trover, that being a perſonal Aion, and for © 
Chattel only, Cro. Eliz. 693. Foxley verſus 


weſly. 


———— 


Baron and Feme. N 


N Adtion doth lie againſt the Husband fo 
Goods, that were delivered to his Wife, i; 
it may be intended, or can be proved tha 
thoſe Goods did any ways come to the uſe of the 
Husband, Hil. 21 Car. B. R. If they come to the ui. 
of the Huthand, he hath the benefit of them, and u_ 
Honeſty and Fuſtice ought to pay for them. 79 
If a Feme Covert be ſerved with a Subpana to 
appear, and her Charges tendred ; if ſhe doth na” 
appear, her Husband ſhall be ſued upon the Scatut:” 
for her not appearing, Leon. 1 Rep. 122, 123. Cr? 
Car. 376, and 388. | 
Feme Covert cannot ſubmit to an Award, for. 
the ſubmiſſion is a free A, and the Will of 27 
- Feme Covert is ſubje& ta the Will of her Husband, 
and ſo is not free, Mich. 22 Car. B. R. But another 
Perſon may ſubmit to an Award for @ matter which" bi 
concerns the Feme,and ſuch a ſubmiſſion is @ good ſubmiſ- "ri 
08 


**,, 
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Fon in I.aw \ for it may be be may receive benefit by the 
ubmiſion; yet if be do not, it matters not. 
$ A Feoffment made to a Feme Covert is a good 
\n_ Feoffment in Law to paſs the Lands, it the Huf: 
1e; Þand do know of it, uncil the Husband do diſagree 
£4 Fo it, for if he diſagree to it; the Feoffment is 
4 Þot good; for till he difagree to it, it doth not 
4 $ppear bur that he conſented to it, and a Wite may 
ive or take with the conſent of her Husband ; for 
Auch giving and taking are ſaid in Law to be the 
Rs of the Husband, and not of the Wife 3 but if 
e once agree to it, he cannot atterwards diſagree 
From it, and if he once diſagree, he cannot atter- 
wards agree to it, Q. Hill. 23 Car. B. R. For this 
— ere 1040 avd undo. Vide Co. Lit, 3. a. 
A Feme Covert may take a thing, though it be 
not by Deed, Hill. 23 Car. B. R. viz. If her Huſ- 
band conſent to it, for it ſhall be intended for his be- 
efit 


But a Feme Covert cannot take any thing by 
ha; Deed of Gift from her Husband ; but the Huſ- 
nd may ſettle an Eſtate to the uſe of his Wife 
after his death, or deviſe an Eſtate to his' Witt, 
' «which is that which takes effe& after his death, 
Co. Lit. fol. 3. 4 
t22} If a Feme Sole be indebted to F.S. and afterward 
na he Feme doth marry, this Debt is become by the 
ut: FMarriage, the, Debt of the Husband and of the 
Cr, Wite, viz. The proper Debr of the Wife, and the 
be of the Husband in right of his Wife, and 


for the Wite muſt be ſued for this Debt joyntly with 
f 22her Husband; and if the Husband die, pending 
id, "the Suit, yer is not the Debt gone, but ſhe may 
by be ſucd for it after the death of her Husband ; 
ich but if the Husband be not ſued for this Debe du- 
if -zring the life of his Wife, he can never be ſued - it 
20m alter 


76 The Paactical Regiſter 3 Or, 
after her death, Paſc. 24 Car. and Trim. 24 0s F! 
B. R. viz. By a new Aion. an 

Where a Judgment is recovered againſt a WF” 
man dum ſola, and afterwards ſhe takes Husban(” 
and a Scire facias is ſued out againſt the Husbani'3 
and Wife, and Execution is adjudged upon th 3 
Scire facias, and atter the year and day other Sm | 
facias's are ſued out againſt the Husband and Wik 
and Judgment againſt them quod habeat Executy: 
»em; but before Execution the Wife died, an'3 
afterwards upon a Scrie facias againſt the Husbant 
and Execution adjudged thereupon, and uponz 
Writ of Error brought toiteverſe the Judgment ; tle} 
Judgment was affirmed, for that the Husband w: 
bound by the firlt Judgment quod habeat Executionen FR 
O. Bryan and Rams Caſe, in B. R. 4 Fac. 2. "® 

If a Writ be ſucd out againſt Husband ant 
Wife, and the Wife only be arreſted and detaine 
in Priſon, ſhe ſhall file a Common Bail, and ha 
a Superſedeas to diſcharge her 3 but if her Husbani of” 
only be arreſted, he muſt appear for himſelt ant 1 
his Wife, Per Mugiſtrum Liveſay, & alios, 8&C. Paſs *, 
21 Car. 2. Regis. ” 

The Husband ſhall not have an Adon ſingh. _ © 
by himſelf tor the bearing of his Wife, unleſs 
lay a per quod conſortium amiſit in his Declare: 
10N, 
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Bar in Action. 0 

A Recovery in a perſonal Aion, is a Bar 7 
all other perſonal Actions touching the ſame” 
matter, Hill. 21 Car. B. R. That is to ſay, It 848, 
Plea in Bay to a perſonal Attion brought againſt th %; 
Defendant, to ſay that the-Plaintiff did formerly brin_ 4, 
an Action againſt him for the ſame Matter, and did 7 |, 
cover againſt him, and therefore he prays the 7 _—_— 1 
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$f the Court, whether be ſhall be permitted to proceed in 


4 Bus [econd Ation for no Man 1s to be doubly wexed for 
I; Ipne Cauſe. 


n{# In an Adtion brought to recover a thing from 
in another, if a Recovery be thereupon had by the 
t Plaintiff, the Defendant may plead this Recovery 
.- Sn Bar of a ſecond Action brought againſt him 
for the ſame thing, 21 Car. B. R. for the reaſon 
pforeſaid. 

The. Defendant in his Bar ought to traverſe, 
r confeſs and avoid the Plaintiffs Declaration, 


f. 


nl 

n; yer 66, 317, 357+ TO 

4 3 A Bar to a Common Intent is good, Kel. 53.6, 
w * A Plea in Bar which doth not give a full anſwer 


w q all the matrer which is contained in the Plain- 
Riffs Declaration is not a good Plea, 21 Car. B. R. 
Wiz. If it anſwer not all the material matter of it ; for 
Jt appears by the matter of the Declaration unanſwer- 
d, that the Plaintiff hath cauſe of Afion notwith- 
anding that which the Defendant hath ſaid to the com- 
Fary. 

| If the Plaintiff do reply to the Defendants Plea 
*4n Bar,this Replication is a Confeflion in Law, that 
"*that the Plea in Bar 1s a good Plea as to the. matter 
4 of form, although ir really is not good upon De- 
murrer, 7Trin. 23 Car. B.R. For the Plaintiff bath 
pped bis advantage of demurring- 10 the Defendants 
nſufficient Plea, by replying unto it. 

Every Plea in Bar ought to have an apt Con- 
&Xluſion by praying Judgment /i Ati0, 11 Rep.524 4. 
ELyfords Caſe. 

+ Ifan Action of Debt be brought againſt any one, 
Zand he imparls till the next Term, yer after his 
 *Smparlance he may plead that the Plaintiff is 
* Zoutlawed in Bar of the Aion, 77in. 22 Car. B. R. 
5 * For an Oulawed Perſon cannot take any advantage of 


f L the 
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the Law againſt another ſo long as he ſtands Outlawed: 
but 4 Plea in Abatement of Ancient Demeſne, &Cc. muſt 


be pleaded before Imparlance, becauſe when the Defen- |; 


dant imparls, then he admit: the Court to bave Juriſ: 
diftion of tht Cauſe. 


Batl; 


DY Gl Chief Juſtice, 7rin. 657: If Common! | 
in an Action 


Bail be put into the Plainci 
depending here, that Bail ſo pur in, is liable to be 
Commou Bail to all other Perſons chat ſhall put in 
Declarations againſt him, fo that che Declarations 


be put in the ſame Term, ſedeate Curia ; this is the, 


courſe of the Court; 


In the Cafe of Fones verſus Price, itgyvas ſaid by | 


Glyn Chief Juſtice, Trin. 1657. That although one 
be Bail for the Defendant in an Aion, yet he 


may be a Witneſs for che Plaintiff in the ſame | 
Action. £. For the Bail feems to be concerned in Þ 
the Tryal. 
One that is in Execution, is not Bailable by the Þ 
Law, unleſs there be an Audita Querela brought, | 
Hill. 21 Car. B. R. For Bail is put im to ſecure the 
— that the Defendant ſhall perform the Jude: 

: e 


ment of the Court,and now the Law hath determined t 


matter,and what remains now wo'nly for the Defendant | 


to perform the Fudgment, and for the-nt performing of 

it, be lies m Execution. Wa 
No Defendant who hath been arreſted by virtue 
of any Proceſs iſſuing out of this Court, ſhall be 
compelled co put in Bail for a greater Sum than 
in ſuch Proceſs is exprefſed ; and if any Plaintiff 
will declare againſt che Defendant, upon any Bail 
by him pur in for a greater Sum than is expreſſed 
in the Proceſs; whereupon the Defendant was 
arreſted; 
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arreſted, then that Bail ſo put in ſhall not be liable 


to that Action, Per Car. Trin. 22 Car. 2. 
Before a Capyae is taken out againſt the Bail, che 


$ Principal may render his Body co the Marſhal of 


the Court in diſcharge of his Bail, and then the 
Defendants Atrorny ought to get a Certificates 
from the Priſon, that the Defendant is in Cu- 


| ſtody 3 and thereupon the Maſter of the Office 
| will diſcharge the Bail-piece, by writing Reddidit 
* /e upon it > otherwiſe the Bail are chargeable not- 


withitanding the Priſoner is inCuftody, Streaters 
Caſe, per Car. Trin. 18'Car. 2. 
No Bail ſhall be put in upon a Writ of Habeas 


| Corpus before the Writ be returned 3 and every At- 


torny of this Court who ſhall put in any ſpecial 


{ Bail before any Judge of this Court, at the time 


of the putting in of ſuch Bail, ſhall depoſit into 
the Hands of the Judges Clerk of this Court, be- 


| fore whom ſuch Bail. is put in, the due Fee for 
# filing of that Bail, wiz. For every Bail upon a 
* Wric of Habeas Corpus 457. 10d. and for every 
| Bail upon a Cepi Corpus 2 5. 6 d. and the Judges 
* Clerks in whoſe Hands the Bails are put in, within 
| ſix days after the end of every Term ſhall give 


a Note in Writing to the Secondary of this Court 
of all the Bails of the Vacation and precedent 


© Term fo put in, together with the Names of the 


Attornies who put in thoſe Bails,and they ſhall pay 
to the. ſaid Szconday the aforeſaid Fee by him re- 
ceived for thoſe Bails in mannerjaforeſaid, Per Cur, 
Paſc. 2.9 Car. 2. Regis. 

One that had been indicted thirteen years be- 
fore for Suſpicion of Murder in poiſoning his 
Servant, was brought in Court by a Habeas Corpur, 
and was bailed to anſwer the Fat, 21 Cor. B. R. 
This was permitted by the Cours t0 ba done, becanſe the 
Priſoner 


85 The Pradical Yegifter 3 Or, 
Priſoner had been ſo ling in Priſon withecut any proſecutin Þ 
of the Endittment againſt him, in favour of Liberty, 

Though one that is in Execntion, do bring} 
a Writ of Error to reverſe the Judgment given 
againſt him, yt the Court will not Bail him, al-K 
though there appear unto them very apparent 
Error in the Record, 24 Car. B. R. For the bailins 
of him its ſuch a Caſe would amount unto a diſcharging | 
of the Defendant out of the Execntion. WP 

If the Defendant render him ſelf to cuſtody # 
in diſcharge of his Bail, upon the day of the Re 
turn of the ſecond Scire facias againſt the Bail, 
Sedente Cur. or if an Action be brought upon the 
Recognizance, if he render himfelf upon the day? 
of the Return of the Proceſs againſt the Bail, /«# 
dente Cur. the Bail are difcharged, Per Magiſtrum} 
Liveſay & alios, Paſc. 21 Car. 2. Reg. 4 

The Bail upon a Writ of Error cannot render” 
the Party in their diſcharge, becauſe they are? 
bound in a Recognizance that the Party ſhall pro 
ſecute the Writ of Error with effe&, and pay the!” 
Mony if Judgment be affirmed. 2 

The Bail may bring in the Body of the Party” 
for whom he was Bail, at any time before the rs: 
earn, of the alias Scire facias, and render him in” 
difcharge of his Bail, and that will diſcharge himi\” 
bur he muſt take care to ſee the Bail-piece vacated 77 
by the Maſter of the Office after the Reddidit ſe. 7 

If the Defendant die before the Return of tht® 
Ca. ſa. againſt him, his Bail may plead this inÞ 
diſcharge to a Scire facias brought againit them. 

The Court did take Bail for a Prifoner, againſtf 
whom an Appeal of Murther was brought, becauſ 
he did not flee for the Murder ſuppoſed, and 
had been formerly indicted for this Murder, and 
acquitted upon the Indictment, Mich, 22 Car. B. 3 
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| Upos which proſumptions' they eongeived he was not 
| pert elſe _ would not have bailed him. 


Bail-pieces are ſmall pieces of Parchment, ire 
which 1s writteh the ſabftance of the Bail, and 


| are filed in the Office of the Court, Mich. 22 Car; 


B. Ri - | 
If the Plaintiff requires ſpecial Bail; he ought to 


> fſhew'his cauſe of. Action, before the Judge that 
Z takes the Bail ; or-elfe to draw ſuch a Declaration 
* as hewill ftand to, 'andſhew it to the Defendants 
"= Attorny; that it-may appear: to the Court, that 
2 there.is.cauſe: why ſpecial Bail: ſhould be given; 
37 | otherwiſe Common Bail & tobe filed: But now 
& by a late Statute, If the Plaintiff do.not ſhew the 
= canſe:of Action inchis Write by way of ac #tiam 
” Bile;&c. the Defendant may file a Common Bait j 


alſo: if the Defendanr be in Cuftody upon a Writ 


© with. an ac erier: Bille; and the Plaintiff doth- not 


reniove him to the Kings Bench within two Terms, 


2 thenupon filing of Common Bail, the Defendanr 
"> ſhall have his Super/edeas, 11:22 Car:B.R. and Trin: 
” 24 Car. 1650. 22 funii.' For it ſhall be "intended that 


the eauſe of Attion is not worth the proſecuting, when 


& the Plaintiff will nat be at the Charge of bringing the 


: Caſt he us liable to farther than = bath Aſſet:; bt 


as * Priſoner up into the Kings Bench, that he may be de+ 
y tlared aparnſt in _ | 


Where one is ſued as an Ex2cutor,he is not cont 
pellable:ro putin ſpecial Bail, alchongh ic be upon 
a Cauſe removed. by Habeas Corp::s out of an In- 
ferior Court; bur in.caſe of Devefavit for walti 
the Gbods of the Teftitor,. or where the A&kion 
is brought for ſomething done by him ſince- hs 
became Executor, the Court' if chey fee cauſe 
ypon'.a motion, . will order'a Wric for ſpecial 
Bail, ': Hill; 22 Car. B. R, Note, For in the former 


the 


8&2 The Pqoftical Kegiffer:3. Or, | 
the cauſe Fu A&#ion never ſo great». but in the latii 
Caſes he is, and therefore ſhall pet. in Bail, ſath as th | 
Attion would require if be were wit Executor. T5 

If an A&ion: be. brought againſt Husband . and 
Wife, and the Hugband is only” arrefted ; yer” the 
Husband muſt pur in Bail for his Wife” if the 
Name of the Wife be in the: Writ, elſe he 'is bot © 
bound to put-in Bail for her, Hil 22 Car. B. Re be | - 
it 45 the [/rit that warrants the Bail, © © 

Bac where the Wife is arreſted: ſhe dl o nat be F: 
compelled to cauſe Bail to be putiin for her Huf | 
_— but ſhe mn me file. the: Common Bail, ant 7 


from an Anois upon any Procefs, the faid Defet | 
dant ſhall not be again arreſted at the ſame time by > 
virtue of another Proceſs at i the Suit of the aid 4 
Plaintiff; and if any Attorny or! Plaintiff in the 
ſaid Proceſs, named, offend in the Premiſes, | the [3 
Name of every Attorny fo offending ſhall be pu 
out'of the Roll of Attornies,and as well the Atcorny 
as the Plaintiff it the ſaid Procets named, ſhall re 
ſpecively be' puniſhed” as the Court fhall think fit ; 
Per Cur. 15 Car. 2. Regis. ; 
'One may depolite a-Sum of Mony in Court -inþ 
lieu of Baz), if "the _—_— leaſe, and they = 
thereupon order the Plaintiff to: wave other Baih # 
22 Car 5 
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$2 Cay. B. R. atid Tris. 23 Car. B. R. If the Sun 
depoſited be ſufficient ro ſatiifie the Plaintiff in caſe rhe 
Tryal aſs for tim; for then Plaintif” can ſuffer no in- 
convenience by it ; /o t dru may _ __ fo _ the 
M-ny depoſited for bis [atisfattipn after ſuch Tryal bad. 
| If © Þefdrdarn Foe Hl Ba in cultody: 
m difcharge-of his Ball, the: Plairtgf ugh by 
the Rules of the Court th make his choice whether 
he will proceed afttrwards to charge the Body 'of 
the Principal in Ex&cutibri,” or to take his Goods; 
Hill. 22 Cav. B. R. For he ought not to proceed againſt 
both, 1d now it #8 it bus power t0 make b Elettion. 
Aﬀer the Roll is marked! to have ſpecial Bail, 
common Bail ought. not to be fled; btit if 'the 
ReNl be nbt marked or Le nor the cauſe 
of Aion expreſſed in the Writ, common. Bail 
may be entred, Hill. 22 Car. B.R. For nothing aps, 
prars to the Court that ſpecial Bail was required, and 
then chmrmon Bail is to'be filed of courſe, CS 
Every Attorny of this Court who ſhall appear 
for atty Defendant in any Aion wherein ſpecial 
Bail' is not required, ſhall file common Bail for 
the Defendant within fix days after the end of 
the ſame Term whereof he appeared ; and every 
Attorny of this Court, who thal pur in any ſpe- 


* cial Bail before any Judge of this Court de bene 
7 ef, upon © Cepi Coypus, ſhall give'tiotice thereof. 


forthiwich" to the Plaintiff or his Accortiy ; and if 
the Plainciff ſhall not except againſt chat Bail 
within twenty days afer notice thereof given to 
him or his Attorny, then upon Oath "made in 
Writing of the ſaid notice oft the back" of the Bail 
for which Oath n9d'Fee ſhill be taken Y that Bail 
all "be fited 'by the Defendancs Attorny withit' 
four Lay after-the &nd bf the ſaid twenty days. 
and har Every Artorny of, this Conrt, who (hall 
Z put 
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put in any ſpecial Bail before- any, Judge of this 
Court de benz efſe upon a Writ of Hab, Corp. if the 
Plaintiff ſhall not except-againſt the Bail within. | 
cight and twenty days after the putting in of the 
ſaid Bail, then that Bail fhall- be filed by the De- | 
fendants Attorny within four days after the end © 
of the ſaid eight and twenty days, upon pain © 
that every wag making, default, - or. in n6t 
iving notice as aforeſaid, or in not filing the ſaid ©; 
ſeveral Bails, gr any. of them in form aforeſaid, *: 
ſhall forfeit and pay to the Box of this Court, for | 
kis firſt Offence, the Sum of 5 5. and for his ſecond ©: 
Offence he 1hall be put. out of the Roll of At. ©: 
tornies of this Court ; And it is farther ordered, 
( to the intent--that. Bajls Thall be duly filed, 7 
'That the Judges Clerks of this Court, 1n- whoſe | 
Hands the Bails fo taken de bene eſſe ſhall remain, ' 
ſhaii within fix, days after the end of every Term 
give a Note in Writiag to the Secondary of this * 
Court of all the Bails of the, precedent. 'Term 16  : 
put in, and then remaining in their Hands, to- 
gether with the Names of the Attornies who put 
in the Bail, and the day of the putring in of the 
lame, 16 Car. 2. 
One that ſtands indicted for Felony, or for. For- -+ 
gery, ought not to be alley, uncil he have pleaded 7 
to the Inditment, Paſch. and Trin. 23 Care B. R. 
For the Parties . ſhall be concerved to be guilty of the |» 
Crimes until they plead, and there is difference between 
Criminal Offences, and Ciwul Aftions, G 
| The Court will not Bail one that appears in 
' Court: upon the Return of. his Habeas Corpas, be 
fore they. have conſidered of the Retarn, to en- 
form themſelves whether he is bailable. by the Law EF 
or not, Paſc. 23 Car. B. Rs , For before. that it doth 
n2t appear judicially to rhe Court for what cauſe the Party © 
ſtcod committed, _ One? 
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One committed by a Juſtice of Peace, upon the 
Statute for having two Wives, and appearing in 
Court upon the Return of his Habea; Corpus, was 
bailed upon the Prayer of his Councel, Trin. 23 
Car. B. R. 

Where the not filing of common Bail, will! make 
Error in the Record, there the Court will compel 
the Plaintiff to accept of it, Trin. 23 Car. BR. Viz, 
In ſuch o_ where common Bail was to be accepted. 

According to the ancient Rules and Practice of 
this Court, no Attorny ought to be Bail for his 
Client in any Action in this Court 3 The Court doth 
this in favour of Attornies, who being in Town in Term 
time would be ſollicited by their Clents to be Bail for 
them, which might many times prove their Ruin. 

One that is within age, is not to be admitted 
to be Bail for another, Trin. 23 Car. B.R. For he 
i not a Perſon (of bimſelf reſpouſable at the Law, 
as one that is Bail muſt be for him for whom he becomes 
Bail. 

One committed for Felony,and brought intothis 
Court by his Hab. Corp. may—not be bailed with 
leſs than four Sureties, Hill. 23 Cir. B, R. For the 
Crime being Capital, requires extraordinary Bail, in re- 
ſpeft of the Kingdoms concernment. 

The putting in of a Declaration, and the accep- 
tance of it by the Defendants Actorny, with the 
privity of the Plaintiffs Attorny, is counted an ac- 
ceptance of the Bail, Hill.23 Car. B. R. and 1650. 
Paſe.14 Maii, For by accepting the Declaration he takes 
#upin bim to plead. 

Afeer Bail put in before a Judge, the Plaintiff 
hath twenty days time to except againſt it, which 
it he doth not do, then the Defendants Actorny 
may take it away from the Judges Chamber, and 
file. it volens wolens the Plaintiffs Atrorny; and if 
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the Defendants doth not file it in tiine, he incurs EF 
the penalty of 5 s. Mich, 17 Reg. Per Cur. See ſors , 
alteration-made in this Rule, þy another Rule niado | 
Mich. 16 Car. 2. 
If a priviledged Perſon in this Court da bring W | 
at Action againſt another in this Court for his 
Fees, he ought by the courſe of the Court to have ® 
Ipecial Bail pur in to his Action, Hill. 23 Car. B.R. & 
Vhbether there be cauſe for ſpecial Bail or not. ; 


{ 
T 
*E 
Though one be a{tgned by the Court to be of & ' 
Councel on Record for a Priſoner that ttands in 7 1 
diced of Felony, yet he ought not to move ta havg &7 4 
the Priſoner to be bailed, Paſc. 24 Car. B. R. Ferbe © | 
muſt not move for things againſt Law. | £7 
One that 1s Outlawed ought not to be bailed © t 
until either the Oatlawry be reverſed, or elſe he 7 1 
hath brought a Wric of or to reverſe it, Paſc, 7 1 
Car. B. R. For an Outlawed Perſon is to receive wo f + bY T 
Vour in the Law ; for the Law takes nct notice of an > * 
Outlawed Perſon as a Subjett, lytt as a Rebel. k : 4 
Note, This is altered by a Statute made 4 Ii -- 
lielmi & Marie, and power is thereby given to the © 
' Sheriff to take a Pail Bond. '6 
One ſingle Judge will not bail a Priſoner in a diſs © > 
ficult cafe, bur will adviſe with his Companiors, ©: 
Paſc. 23 Cer. B. R. So cautions ere they not to do any © 
thing againſs Law. iz 
One that is in Execution, in cultedy ct the Mar *7 
ſhal of tius Court is not compellable to find Bail if % 
another Action be broughc againl(t him ; bur if he 
be in the Priſon of the Pleert in Execution, and an EF 
AGion be brought againſt him in this Court, he 
muſt eicher be removed and; committed unto tha Þ V 
cuſtody of the. Marſhal of this Caurt, or elſe he Þ 
muſt put in Bail roche: Action, Trin,: 24 Car. B.R 8 © 
For when he is (78 cuſtody here needs no Bail to A” : th 
| + © 
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tis Perſon, far be us intended to be always ih Court ready 
co:anſwer the Party; tut be that is @ Priſoner in the 
Flex though be be in Priſen, jet-this Cort can have ng 
certainty to bring in bis Perſon to appear here 3, and there- 
fare be muſt either be committed bere, or put in Bail, 
Before a Superfedeas be iſſued. forth upon a Writ 
of Error brought, he that brings the Writ of 


. © Error in ſome- cates limited by ſeveral Statutes, 


= ought to put in ſpecial Bail to proſecute the Writ 


with effe, and; pay what ſhall be duc, if the Judg- 


. * meat be affirmed, Trin. 24 Car. Bi R. Becanſe there- 


by he ſtops execution, and fo delays the Plaintiff, and 
ts bim to extraordinary Charges. 

It is not ſufficient for the Plaintiffs Attorny only 
to mark the Roll for ſpecial Bail, but ic muſt ap- 
pear alſo in the Body of the Writ to give the 
Defendants Attorny notice that ſpecial Bail is 
required to the Action, Mich. 24 Car. B. R, For 
the Roll may be marked without notice, and ſo be 


* know ncthing of it , and plain Prattice # always 'the 
* beſt, and moſs beneficial for Plaintiff and Defendant. 


Upon a Bail put in upon a Habees Corpus re- 


=> turnable immediate, if it be in Hill. or Trin. Term, 


. > and the Declaration be delivered eight days be- 


 * > to 6. To» Fo wy, © 


: fore the end of the Term, then the Defendant 


muſt plead to enter 3 but if it be in Michaelmas 
Term, and the Declaration be delivered before 


: Craitan. Anim.” or in Eaſter Term before Men. Paſe, 
> then the Defendant muſt plead to try che fame 
| Term. Per Magiſtrum Liveſay, & altos, -Paſc. 21 
# Car. 2. I 11 


F the udgment be reverſed by a Writ of Error 


{ which was given againlt the. Principal, - his Bail 

may have their Writ of Audia Querels to diſcharge 

themielves, Mich. 24 Car. B. R. For @ diſcharye of 

the Prancipal is a diſcharge in = of the Bail. 
4 


Upon 


,88  @The{Pzacical Regiffer 3 Or, 

Upon a Scire-fac. againſt the Bail they pleaded 
a Releaſe made by the Plaingiff to the Principal, Þ 
and adjudged a good Plea, Maller verſus Mallet, K 
Paſ. 21 Car, 

Bail is to be accounted: good Bail,which is taken 
de bene eſſe, and before it be filed until ie be queſti- 
oned and difallowed, Mzch. 24 Car. B.R. Hill. 1649, ® 
11 Feb. - For before that it appears not but that the Plain: © 
riff accepted of it. | 

P Bail is ſo called becauſe the Party bailed is deli- 
vered by the Law into the cuſtody of choſe tha i 
are his Bail, and who are to anſwer the Party if 
they do not produce the principal to do it. Trin. 
1650. B. R. 15 Funii, It is derived of the French word 
Bailler, to deliver a thing 10 another. 

Special Bail is required in all Cauſes of removal, 
except where the Defendant is an Executor or Ad 
miniſtrator, be it by. Hab.Corp. Writ of Priviledge of 
* Certiorariz and if the Afion be Tranſitory, and re 
moved oit of the Courts of Canterbury, Pool, Hull, 
Litchfield, Southampton, &c. where the Judges of Nj 
Prius ſeldom come ; by the courſe of the Count 
the Actions muſt be laid in the Counties where 
either of theſe Cicies lie, fo thac the Plaintiff may 
try bis Cauſe at the Afiizes for the County if ke 
think fit. ; 

In all Actions where damages are uncertain, s 
in Coyenant, or in Debt upon a Bond to perform} 
Coyenants, &c. Bail ſhall be at the diſcretion of 
the Court. © | | 
' This Court allows no ſpecial Bail upori'a penal 
vtatiite or By-Law, nor-in any Aion of Treſpak 
Afault, Conſpiracy, Slaunder, &+. unleſs there be 


2 ſpecial. Rule. of 'Court for it. 


Af: che Plaintiff do nat declare againſt the De 
fendant in three Terms after Bail is put-inz. L, 
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| Bail is. not. .chargeable, Trin. 1650, 2:7ulii. For 
| then the Defentlent is to go only upon Common Bail by 


the Rules of the Court this us ſince altered to rwo Terms. 
If one. that -lies in- Execution do bring his As- 

dita Querelg, he is bailable, 7 Feb. 1650. B, R. So 

held in Tritrons Caſe. But it muſt be ſpecial Bail taken 


| bythe Ciurt, and not at @ Judges Chamber, 


When one becomes bail for another in an Action 
of Debt, he doth (in Law) aſſume or take upon 
him to render the body of the Principal, if hebe 
condemned, or elſe to pay the Debt and Damages 
he is condemned in, Paſc. 1652. Per Roll, B, R. And 


| if be doeither it is ſufficient to diſcharge himſelf 


Until a Capias be returned againit the Principal, 
the Bail ſhall not forieit his Recognizance for the 
Principals not appearance, by the ancient courſe 
of the Court ; but at this day by the indulgence 


| of the Court he ſhall not forfeir his Recognizancc, 


it the Principal come in at any time before the 
Return of the ſecond Scire facias againſt the bail, 
Trin. 1652, B. S, Thu us in favour of the Bail, and 
the Plaintiff is not much prejudiced thereby. 

Upon a Scire fac. againſt the bail chey pleaded 
the death of the Principal before the Recurn ofthe 
Ca. ſa. this was adjudged an ill Plea 3 but it they 
had pleaded the death before the Return of the {e- 
cond Scire fac. that would have been a good Plea, 
Baker verius Thompſon, Trin. 1650. 

If one that» is tq be a Witneſs in the Cauſe be 
bail in the ſame Cauſe, upon a motion, and other 
ſufficient bail tendred in his room, the Court will 
diſcharge that bail given, and order the Plaintiff co 
accept of the bail tendred, 'This was done in the 
Caſe of the Lady Gray, Paſch. 1656. Elſe it would 
be miſchievous to the Defendant, ftr a Bail canno! be a 
Witneſs, for. he-is concerned: in the Cauſe. if 
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Tf one be ſaed in this Court for ten pounds 
above, the Plaintiff may by the courſe of the Coun 
require ſpecial bail ; but if he be! feedifor a- lk 3 
Sum, common bail is to be accepred ; for the Lay} 
thinks mit fit to trouble the Defendant to put in ſpecial 
Bail for ſo ſmall a Sum 3, but if a Bond be-of 10k 
nalty for the payment of 5 |. here if the Bond be fi © 
feited,” the Defendant muſt put in ſpecial Bail, becauſ © 
. in ffriffneſs of Law the whole Penalty 1s forfeited, 
_ Special bail is not be given in an Action of Bat 7 
tery, except only in ſome ſpecial Caſes,” and - that 
muſt be by order of the Court, or of a Judge 
where it appears to be a foul Battery, and much 
damage gone by it to the Detendant; elſe the Þ 
Action of Battery is thought a ſlight Action, and & 
' not worthy of ſpecial bail 3 for the Bail is given in 
reſpet# of anſwering the Plaintiff his Damages which 
2ay require [pecial Bail. E 
n the Caſe of Osber» againſt Chaworth, Paſch, Þ 
1657. it was faid by Glyn Chief Juſtice, Thar if © 
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the Defendant doth put in ſufficient bail to the ©. 
Plaintiffs Action, and he will not accept of ir, that þ 
the Court uponexaminarion of the Marter,and find- F j 
ing the bail to be ſufficient, may take ir and allow '* « 
of it whether the Plaintiff will or no 3 for the © ; 
Court is an indifferent Fudge betwixt the Parties. 2 
Bail is never taken in Court, but at a Judges I it 
Chamber; and if the Plaintiff exceprs againſt them, & ci 
then the bail-piece is bronght into Conrt, where i 
the bail alſo appear, and are there juſtified or dif: WM ; 
allowed as the Courr' ſees cauſe. AL Wy 
Whereas the Clerks and' Attornies of this Court 
notwithftanding the Rules 'and Penalties for the 
due filing of common-bails, do negle& to file their 
common bails, to tho/great prejudice of »the-Plain- i 
wffs, and damage of the'chief Clerk of this Comt 3 


for ſt ** 
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| for the. re whereof, ' it is ordered by the 
1 Coyrc, That aiter the end of every Term, every 
# Clerk: and Attorny of this Court, who ſhalt ke 
# Accorny for the Defandair, ſhall pay to the Plain- 
eifs Arrarny upon joyning of every Ifſue 1 s. 6 4. 
for common bail, unke{6 the Defendanes ſaid Ar- 
$ torny ſhall make it appear to- che Plaintiffs At- 
© torny, that common or ſpecial bail is filed ; and 
& ic is farther ardered, Thac every Clerk for the 
= Plaintiff upon his Account for his Entries, ſhall 
& pay to the Secandary of this Court the 1 s. 6 4. 
E ſo by him received} and that every Clerk and 
| Atrorny who ſhall act — to this Rule, in 
| any part, ihail reſpedively forfeit .to s. for every 
| Oifence, to be paid to the Box of this Court; 
And it is farther ordered, That all Clerks and At- 
# tornies for the Plaintiff upon ſigning of Judgment 
= by defaulc, or nor ſums informar. ſhall pay to the 
,& Secondary of this Court 1 s. 64. which 1 5. 6 4. fo 
© © bg paid by the Plainciff, ſhall be altiowed him ig 
he ZZ his Coſts, Per Cur. Trin. 4 Will. & Mar. 
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at Bail is not to be accounted bail (properly ) until 
dF ic be filed, and chen and not before it is upon Re- 
w 2 cord, by Ralf Chief Juſtice, Viz. fo as the Court may 
he 7 takemnotice of it. 

It the Detendant put in bail before a Judge, and 
& [7 it isallowed, and yer he will not filo ir, the Plain- 


mn, & tiff may if he will at his own charge file it; by Ru! 
re i Chief Juſtice, Paſc. 1655. to avoid Error, otherwiſe 
if 


it might be miſchievous to the Plaintiff. 

( If bail be taken by the Judge, de bene eſſe, the 
| Plaintiff ought by the Rules of the Court, either 
to allow the bail, or to ſhew cauſe to the con- 
if 8 trary, by Roll. That if it be goad, he may be forced to 
n- i} accept it, or if it be not, that the Defendant may provide 
{i i better Bail. 1 06590 95 _ 

S  hadboOmts 1C 
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The ſufficiency or non-ſafficiency of -bail ugh 
to be examined by the Judge at his Chamber, 
fore-the Court is to be troubled ' with - the! matcer;} 
for the Court is not to be troubled in ſetling 
matters of ordinary proceedings; but it the Judg: 
cannot make the Plaintiff and Defendant agreenW 
the giving and taking of the bail, then the Com « 
is to be moved in it; whereupon they will ord 1 
| both Parties to attend, and the bail alfo, and will | 

7 
4 
k 
t 
a 
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examine the cauſe of Action, and the bails ſuf 
ciency.and ſettle the matters in difference accort 
Ing to reaſon, by Roll Chicf Juſtice, which bnij 
Parties muſt abide by. | 
By the new Rules of this Court,an Attorny ought 
not to require ſpecial Bail to his Action, except 
the Cauſe of his Action doth by the Rules of th 
Law require it. Fi 
No Writ to hold to ſpecial Bail muſt be ſued ou ; 
upon a Bail-bond, for the Defendants appearance ( 
or for any Penalty or Forfeiture upon any Pens g 
Statute or By-Law. i | 
. By Ghn Chief Juſtice, If one be brought intog 
this Court by a Habeas Corpus and doth put if 
bail here, that bail is liable to all Actions, at thi&7 1 
Suit of the Plaintiff mentioned in the Return i « 
the Habeas Corpus, wherein he ſhall declare againly | 
t 
t 
a 
t 
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the Defendant at any time within two "Term 
next after, but . not afterwards, Paſc. 1656. BSE 
For if there be no Declaration againſt him within tw 
Terms, he may by the courſe of the Court go at large wp 
C01917107 Bail. 

In all Caſes upon Writs .of Habeas Corpu 
&- Certiorari to remove Cauſes from'- Courts off i 
Record to the Kings Bench 3 the Defendant mull 
Put in Bail. before.a Judge,” unleſs ic doth ap 
pear by the Return that the Defendant is either & 
| | Executay 
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Executar; or -Adminiſtrator, which if fo, : then 
$ common, beil, will rve; becauſe Executors or Ad- 
miniſtrators do anſwer for the Debts and Actions 
of other — _— —_ gon. - 
- The cauſe ot marking.the Roll tor ſpecial baiji 
# this Court, was chiefly becauſe the —_ CARL 
did not- appear, upon, the Lacitat,, by which che 
© Party. was arreſted,” but it was, to, be made appear 
by the Declaration, .by Ghz, Chief Juſtice,., Rus 
now the courſe of the Court 45 athermiſe.z fur ſpecial 
© Bail. cannot be required, but where the cauſe of Aﬀion 
& contained in the Writ, and in the Common Pleas where 
| they proceed upon an Original, the cauſe of Attion doth 
pits appear, and ſo there 3x; no; need of marking the Roll for 
mM /pecial Bail. Why OO : 
If Jadgment be affirmed upon'a Wrie of Efror 
E in the Exchequer Chamber, no Execution ſhall go 
© againſt the bail in the Original Action for the 
1G} Coſts taxed occaſione Dilationis Executionis, Per Ma» 
nals giſfrum Liveſay & alios, &c, Paſc. 21 Car. 2. Regs. 
þ= becauſe that is not any. part of the Recognizance 
no wherein they were bound. fs 
n=? If the Defendant ia a Habeas Corpus or Certiorari 
te upon a Cauſe removed out of an Inferior Court, 
- «ZZ doth omit to put in bail upon an eight days Rule 
ink ay by a Judge in Vacatiortime, and tour days 
rmiF# Rule given with the Clerk of the Rules in Term- 
CHE time, and notice thereof given 'to his Attorny, 
rl then the Plaintiff may have his Writ of Proce= 
wal dendo Ciredted to the Inferior Court to proceed in 
that Court Brew: de Habeas Roe ad contrarium inde 
10ull direfto in aliquo non obſtante; 1o alſo if he puts in 
; OW inſufficient bail, and doth not (upon another Rule 
ul » by a Jadge in Vacation-time to. put in betrer 
ail, or notice given him in Term<cme to put in 
better bail, or juſtific in Court the bail already puc 
TO in) 


=” 
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in) cicher pur ih better bail; or juſtific if Cornrt the 
bail al _ dy pur 1h, d ProcedetiloAhdll be awarded, 
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pita ty be cel by che hol 
Biex.. bleak a Hou open; for if he 
withirr the Houſe, ant! ſteaſ'# py : 
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the Houle.” ind open the Hotfo' 6n the pyſde a 
Fogt attd. catfy; away the Goods, this'is "Bu 
"T7 22 Eff BAR, Po. this 3} in Law 4 of | 


ti 
fo 


of the Houfe,: and depriving of 1Be Pwelis of 
it. THREALASIS Bl " JU e + toon ts BY RICA 


3. WUOLILLY 2 
| | « q _=_ Bankrupt. 2 
Ethat.is a Bankrupt to.one Creditor, 1s #6 
.. counted' (in; Law), to be a Batikrupt to all 
22 Care B, Re For, be is & Bankrupt in reſpect of bin 
felf. and bis EPate, and bt. in relation 10 any part 
cular Perſon only, es mag enctys 
Hs that is-ong6e adjudged to be a Bankrupt, i 
to be always accounted to be a Bankrupt, 22 Ca 
B. R. As tg the reſt. of his Creditors when he was [oat | 
J#6 edjobe, i. | - oy Y 
| f: one ſhall. with an intetit to fopport tlie Cul 
dit of a Bankrupt, ſuffer him to have his Gogg 
it culldy, and to diſpoſe of them, the Proper 
of theſe Goods ſhall be accounted to Ee in ft 
Bankrupt, and the true Owner of the Goods ſhil 
loſe the Property of them, 1$ Zpril 1501. B. $ 
As a puniſhment for his falſe dealing herein, and 
the miſchiefs which may grow by ſuch devices to ev 
the Laws, for the Law carmot take mutice of [u 
private things done between the Parties, but will { f 
jp ings as they appear t0 be; a Truff being a Bu 
Fraud. b Ya Wo 
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VW Here one. brings an Action for a,Covefiant 
: broken, . he ought to aflign the breach..of it 
in ſuch; mannes \ that. the Defendant may take an 
P Iſſuer, Aub,2t Car. Bu R. » Elſe the Party. cap; onake no 
in defence! for benſelf, -berauſe bis charge 3s incertains 
hy & If one; bring..an, Action of Covenant! againſt 
another, for. not Fepaicing of Houlgs, &«,, deaniſerd 
£ anto/himz, he onghe to aign particularly wherein 
1 che want of; ;Reparations doth; confilt, and not to 
+ deckdre..gencrally, Hill. 22 Car. B. R.. For | Repara- 
trons do:confiſt of particulars > #0d if they, be aſſigned 
generally, for want of them, the Defendant cannot tell 
how tOfive' an "JG INT 
If an'A&ion of Debt be brought-upon' an Obli- 
Z gation .with- a Condition for' the performance of 
#2 of Covenants, the Plaintiff is not to affign in what 
"& the breaeh'is, until the Defendanc hath pleaded per- 
W formance of the Condition, H:/1.22 Car. B,R. For be- 
BE fore ſurh Pleg, the Declaration ſhall be taken to' be true, 
* that the Condition is broken,etther in all or in part, and fo 
 therenceds no aſſegnment: of a breach ; for whereſoever the 
+ Defendaws Plea goes im avoidance of the Bond,or admits, 
i or ſuppoſes a non-performance of the Condition, there 
need no\breach' mm the Replication, only an Anſwer to the 
matter pleaded ; this bets generally truc, except in the 
caſe of Arbitration Bonds, | 
If there are twenty ſeveral things in the Condi- 
tion of a Bond, and every one of them is broken 
yet when you come to aflign a breach, you nuff 
Wallign'bur' one breach, and no more, for if you 
J Watlign 'more it is double, one breach being 
- gas mach a Forfeiture of the Penalty in Law as 
' *{Wewenty 3 but in an Action of Covenant you may 
Walbgteas many-breaches as. you pleaſe. : 
Fo Latlilf 


Rd 
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Bailiff may execute 4 Writ out of the Huy Þ 
LY red -wherthe is Bailiff, Poſ.2 ©#r.B.R. For 
is Bailiff all the County ver jf be be the Sheriffs Batlf, 
'and not @ Bailiff of ſome Liberty wit hin the County, ' 
No Bailiff ' 6r Sheriffs Officer ſhall *prefanie to 
exact or: take from any Perſon being in his C+-& 
Ntody, by Arreit; any Warrant to acknowledge 1 
TudgmentBurin the preſence of an Attorny forth 
Defendanit;: Which Artorny ſhall:chen ſubſcribe baF. 
Name hereunto, - upon: pain of being -ſeverch} 
uniſtedfor-fo-doing, Pas 1'5 Car. 2: Repis. 'Note, 


Jr'was keld'that a Warrant to confefs.a fudgment 
takenofa Manunderan Arreſt in the yrefenceofa 
Attornies Clerk.or Sollicitor, was void;'Pay #7: 8M 
- A Bailiff > a Servant or Miniſteof the! Lay, 
and by comſequence he is a Servant- tothe Paryj 


at whoſe Suit he is to arreſt any one,* Puſo./24 Caf 
B.R. Anil therefore is anſwerable to the Law, andilf 
the Party for miſcarriages in bis place. * \ ©. | 
- "A Sheriffs Bailiff 15 not an Officer of the Cour® 
Þur the Sheriff kimfelf is* the 'Officer that th 
Court takes notice of ; * Bur the Bailiff -of a Þ# 
berty is fach an Officer as the Court: will t 
notice of, Paſc. 24 Car. B: R. Q. 1000" 

But if a Sherifis Bailiff misbehaves himſelf in t&þ 
Execution of the Proceſs of this Court, this Co 
will puniſh him tor ſo doing. WW 


| WPargain and Dale: 2: 

Jy Bargain and Sale:made by one who is noti 

| pollefiion,- though it be by- Deed: inrolled, i 

not goad it there be no' Livery thereupon, 

23 Car. B, R. "But if there be Livery us paſſeth; for 

making of therLivery ſuppaſerh him m poſſeſpone Q, | 
I ſuppoſe it; is good if the Party who makes 

bath a'Fitle of Entry. 
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* If a Man og and ſells Land, the Bar- 
$ gaince hath preſently ſuch a poſleflion that he 
may ſurrender, attorn, releaſe, &c. but he can- 
not upon this poſſeſſion bring Treſpaſs without 
an <a Paſc. 18 Car. 24 in C.B, per Bridge- 
man Ch. 7 
$ If one bny a thing of another, he that buys it 
| ought to pay the Mony he hath agreed to pay for 
it, before the. Seller of it is bound to deliver it, 
s Paſch. 23 Car. B. R. For that is the Contraf betwixt 
the Buyer and the Seller, I will give you ſo much Mony, 
and you (hall give me ſuch a thing ; and there is no dif- 
ference betwixt buying of a thing for. Mony, and bat- 
tering or exchanging one thing for another 1 bar if there 
be @ time ſet for the payment of Mony, then the Buyer 
hath an mtereſt in the Gocds preſently upon the Cort- 


& *S- 


=B 2 oo - 


VT 

"88 tract. - 
kl One may upon a good confideration;diffolve by 
"Mt : 4 
2 Parol only, an abſolute Bargain made by Parot; 


; Puſe. 24 Car. B. R, 
* One may fell his priviledge given him by the 
T2 Law as his birth-right as a free-born fubjeR, for 4 
E good conſideration, Trin. 24 Car. B. R. For it ſhall 
| be intended that be hath a ſufficient recompence for it, 
& and /o bath no wrong done him by i: ; but Q, what pri- 
yt wiledges be mayſell , Oy (Rs. 
' In 32 Car. 2. A Gentleman; who wasa Baronet 
by deſcent, levied a Fine of his Honor to another 
Gentleman, which Gent. to whom the Fine was 
levied, enjoys it, to this day; and takes place. ini 
Seniority from the date of the Patent as if ic ha4 
beeft granted to an Anceftor of his own:.. . | 


If one that is indebted, do really and b:na fide 
felt his Lands, though it be with an intent t< 
avoid the payment dt his Debts; this Sale is good, 
if the Vendee be abr privy py his intent, Mich. 24 

F 


- 
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Car. B. R. For as to the Vendee there is no frand in thy 
Caſe, and he comes to the Lands uygs 6 ey 
deration. 

K one bargain and fell Lands, of which ano 
ther js in poſſeflion,, and claims Title to them, this 
bargain and fail is not good, Trin. 1651. B. S, Be 
cauſe it is @ litigions Title, buying whereof the Lav 
doth not allow 3 for this would be a means nanny Y 
Smits in Law, and the end of the Law is to [ertle Peace, Pf! 
and quiet Poſſeſſons, and not to diſturb them, 

A Covenant in conſideratiomof Nomy to ſtand bf 
ſcized to the uſe of another in Fee, if the Devi | ba 
be enrolled. within fix months , is a good bar | 

in and fale, although the words Bargain and þ 

_ are not in the Deed, Beadels Calc, 7 ke 
40. b, 

A Bargain and Sale of a Term, or other Char | 
tel, need not to be enrolled, 11d. 44. and 5 Res 
I13 

A Bargain and Sale of the Remainder of 2 
Ferm, or x future Incere{t, is good without —— 
ny Heywards Cale, 2 Rep. 36. 


WPattery. | * 


O lay ones Hands lightly or gently upon ans 

ther, though he have no occaſion to od s 

is no Batcery to ground an Action upon, Tris | £ 
24 Car. B. R, For the Law will not preſume the Pany| y 
is dammnified by the doing thereof, and [o hath no righ 
to an Attion, ; 
The lifting up of the Hand in anger againft 2 
Man without ſtriking is an Aﬀfanle in Law, ; 
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| Bill. 

Here is difference betwixt an Inland Bill of 
\# Exchange,and an Outland Bill of Exchange, 
which is made to return Monies beyond the Seas; 
for an Inland Bilt is bnt in nature of a Letter, but 
an Outtand Bill is of another nature, and more 


regarded in the Eye of the Law, 3 Fuly 1650. 
B. S. Becauſe it is more for the advance of the Trade 


- of the Nation with other Countries, and is therefore of 


more publick concernment. | 

If an Outland Bilt be refufed to be accepted, an 
Aion will lie upon this matter againft the Drawer, 
48 Car. 2. Dunſftar and Peirce. 


Book, 


N® ſpecial Pleadings or Demurrers in Law in 

any Cauſe here in Court now depending, 
or hereafter to be proſecuted, ſhall be received 
by the Clerks of the Papers of this Court before 
ſuch Pleas or D2murrers in Law ſhall be ſigned 
by the Hand of fome Councellor for that purpoſe 
retained : And it is allo farther ordered, That ths 
Clerks of the Papers of this Court in all Copies 
of Pleas and Paper Books by them to be made 


Z up, ſhall ſubſcribe to ſuch Copies of Pleas and 


Paper Books, the Naines of the Councel who have 


$ hencd ſuch Pleas, as well on the behalf of che 
| Pla 


intiff as of the Defendant; and that in all 


# Books delivered to the Judges of this Court, the 
{ Names of the Councelilors who did ſign thoſe 


Pleas as well on the behalf of the Plaintiff as the 
Defendane ſhall be ſubſcribed to thoſe Books by 


& the Clerks or Attornies who ſhall deliver the fame, 


Per Cur. Paſc, 16 Car, 2. Regis, 
fr > 


» 


When 
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When Books are delivered to the Judges, in $ 
Cauſes which are to be argued 3 the Attornig 
that deliver the Books, ought to write the number # 
Roll of the Caſes to be argued upon the Book, 
otherwiſe- they will not receive them, Mzch. 22 
Car. B. R. That they may know in what Tear and Term 
the Cauſes were entred, to have recourſe to the Record; © 
of thoſe Caſes upon any occaſion. E 

The Books which are to be delivered to the 
Judges of Cauſes to be argued, are to be made at 
the equal charge of the Plaintiff and Defendant, ®* 
Paſc. 23 Car. B. R. For the Law being daubtful in ©; 
ſuch Cauſes which are to be argued, whether it be on the 
Plaintiffs ſide, or on the Defendants ; the arguing of © 
the Caſe doth equally concern them, and therefore it « 
reaſon they ſhould be at an equal charge in bringing the 
Canſe to be argued and determined. " » 

The Attornies ought to deliver Books to the © 
Judges at leaſt three or four days before the Cauſe 3Þ 
is to come on in the Paper, fo that the Judgs 
may have time to peruſe the Books, and be ready F* - 
to ſpeak to the Cauſe when it comes on. ws ( 

When Books are to be delivered to the Judges, in # 


- 
- 


Cauſes which are to be argued ; the Plaintiff ought 
to give Books to the Senior Judges, and the De 7 
fendant ought to give Books to the puiſne Judges {# 4 
Hill. 1649. B. S. But if the Defendants Attorny doth * 
not deliver his two Books as he ought to do,the Plaintifi 1 
Attorny muſt take care to do it, and it will be allowed 
him in Coſts by the Secondary. | 


The Accompliſh'd Attoznp. 


| J . * Courts and thefr Jurisdicion, 


HE Court of the Kings Bench, is a high 

Court, where the Pleas of the Crown are 

agitated, and tryed, wiz. all manner of 
; © Treaſons, Miſpriſions of Treaſons, Felonies, &c. 
and this by the Common Law, whithout any Pa- 
tent or Commiſlion, and the King is intended by 
Law to ſit there. 

In this Court is alſo tryable all Offences contra 
Pacem, or vi & Armis, and all perſonal Actions 3 
and alſo Aﬀizes in Middleſex, and Quare Impedits, 
= and other Actions and Informations, where the 
> King is Plaintiff, the King having a Prerogative to 
* bring his Aion in what Court at Weſftminſter- 

= Hall he pleaſeth. 
ne j This Court is removeable at the Kings plea- 

= lure. | 
G5 & In the Kings Bench the Pleas are held coram ip/> 
ly 7 Rege3 and therefore it is the Kings moſt high 

2 Court, and above the Chancery. 
ins The Kings Bench may command a Priſoner out 
ht - Of any other Court by Habeas Corpus cum Cauſa, be- 
Ye 2 fore them, though he be in the Tower upon the 


$ 
[ 
F 
2 
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& {2 Privy-Councels command. 

tj Cardinal Wolſey being Chancellor of England 
if; © committed one to the Fleet, who was brought into 
2d ©; this Court by a Habeas Corpus cum Cauſa, and a day 


> given to the Kings Attorny to ſhew cauſe why he 
© ſhould not be delivered, and the Party after two 
= days was diſmiſſed. 

Gaſcoigne Chief Juſtice committed the Prince 
becauſe he would have taken a Priſoner from the 


| Bar, 


H 3 Infes 
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Inferior Courts ought not in pleading to ſhew a 
thing by Implication, but they. muſt ſet-14 out ex- 
preſly 3 alfd Surpluſage in an Inferior Court will | 
make Error, for they muſt keep to their Forms pre- 
ciſely, Hill, 21 Car. B. R. For if they ſhowld bu ſuſferel 
to break their Forms, it would introduce all Barbariſm 
and Confuſion, which the Law doth labour to prevent « | 
things deſtructive to the Realm, _ 

The Jariſdiion of an Inferior Court muſt be F7 
ſet forth, and by what Authority it is held, whe 7 
ther by Prefcriprion, or Letters Patents, otherwik 3? 
it is Error, Hill. 21 Car. B. R. For every Inferin 
Court muſt be held one of thoſe ways, and if no Av © 
thority be ſet forth, this Court will not preſume there a 
en). c 
No Inferior Court can take Cognizance of any: 
A& to be done out of their Juriſdiction ; if they 
ſhould fo do, and the matter appear upon Record,” 
the Proceedings will be erroneous. y 

If an Action be brought in an inferior Court, #7 
of a matter ariſing out of their Juriſdicgion, thek® 
Defendant may as ſoon as the Declaration come) 


I, 


Py 
in againft him, bring his Plea engroſt uador Cour ; 
tels Hand into Court, {ſetting forth, that the Fat” 
was committed out of the Juriſdition 'of the”? 
Court, and ſwear his Plea, and the Court rauſl. © 
allow #, and ſtop Proceedings. ky 
The Court of Admiralty cannot hold:Plea of 17) 
matter ariſing from a contract made tiponthe Land BÞ * 
though the contract was made concerning thing | 
belonging to the Ship, Hill. 21 Car. B. R, For ſud | 
matters are not tryavle by the Common Law: and thou; 4 
the contratt concerns things belonging to Sea Aﬀairs, ui | 
this is but collateral, and the principal which dire 1 
matter to ground the Aion upen is the Contratt. s « 
Dt | ; F 
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In the Year of 4 H. 4. there was a Petition 

referred in the Parliament againſt the Court of 
Admiralty for holding of Pleas by the Spiritual 
Law, which they ought not 46 do, but by the 
Laws of Oleroy, and ſo it was held by the Houſe 
of Commons in Parliament at that time, Hl. 
21 Car. B. R. The Laws of Oleron were parti- 
cular Laws made at Oleron, an Iſland belongmg to 
France, tawching Maritime Cauſes, 

If Goods delivered a Ship-board be imbeziled, 
all the Mariners ought to contribute to the ſatisfa- 
&ion of the Party that loſt his Goods ; every one of 


' them particularly according to their proportions, 


ZZ by the Maritime Law or OQuſtom, and the cauſe is 


to be tryed in the Court of the Admiralty, and 
in ſuch caſes no Prohibition ought to be granted, 
Hill. 21 Car. B. R. Becauſe the matter ariſeth ſolely up- 
on @ Maritime Cuſtom, whereof the Common Law can- 
not take notice. 

The Court of Admiralty ought not to try whe- 


ther a Fa& were done in a place which is compre- 


© hHended within a League made with a Foreign 
| Prince, or whether the place be without or not, nor 


ought to try whether the League were made at 
the time of the Fa& done or no, 21 Car. B. R. 


2: Beeauſe the League may be traverſable and iſſuable at 
& Law. 


No Court can ſet a Fine upon any Perſon, for 


A {uch an Offence committed by him, for which 
= they cannot diſcharge him when he hath paid 


the Fine that is ſo ſet upon him, 21 Car. B.R. 


= 4H.7.5. 21.7. 35. For the Fine is paid in lieu f 
= ſatufattion for the Offence, and it is reaſon that the 
#5 Party upon bis ſatisfattion made, ſhould have a diſ- 
* charge for his Offence committed, or elſe he may be called 
 m queſtion again for onz and the _ Offence. 


4 The 
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The Court ought, ex Offcio, to take notice of 
matters contained in the Record of the matter Þ 
/ depending before them, but they are not tyed to |} 
ſearch the Alnanack to compute the times of do- M- 
ing things, 21 Car. B. R, For that ought to be ſet forth 
by the Parties, hut the Almanack ſhall be allowed « 
good Evidence. © VB 
An inferior Court ought to return a Writ di- 
reted to them to ſtop their proceedings, al 
though they be not bound to allow the Writ d:- 7 | 
rected to them, and in their Return of the Writ E 
they are tq ſhew ſpecially why they do not allow 
it, but do proceed notwithſtanding the Writ d: 
rected unto them, 22 Car. B. R, That they may me 
ſeems to contemn the Authority above them, otherwiſe a : 
Attachment lizs againFt them, 
If a Court which hath no juriſdiction of the caulk W® : 
depending in that Court do proceed to judgment # 
in it; the Judgment is coram no Fudice, and an RF i 
Action lies againſt the Judges who give the Judg 
ment, and any Officer wha executes their Procek7 
under them ; but where they have Authority, 
and give an ill Judgment, -there the Party who” 
executes the Proceſs upon that Judgment ſhall x7 
excuſed, nr 
* Although one plead in diſallowance of the ju 
riſdition of a Court, yet he may ( afterwards) 
come in and allow the juriſdiction and plead to 
the Action, Mich. 22 Car. B. R. For the Plea is mi 
peremptory, but dilatory, and may therefore be waived. l 
+ The Court of Kings Bench is to regulate all th * 
Courts of Law throughout England, that they (i f 
not exceed their Juriſdictions, nor alter their Forms 
22 Car. B. R. For it is the higheſt Court of Fudicatmn \ 
#z England (except the High Court of Parliament) *& 
mg beld coram iplo Rege, who is Fons Juſtitiz, Fl. . 
= : , othe \- 
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i other Courts are but as Streams flowing from this 
1 Fountain. | 
In ſome caſes the juriſdiftion of the Courts of 

the Cinque Ports extendeth upon the high Sea, 

Mich. 22 Car. B. R, This is by ſpecial Priviledges 

afforded them in regard of their great Services they are 

bound upon occaſion to perform for the Realm. 
® This Court may commit an Attorny, who is an 
* Officer of the Court, for doing of things againſt 
= the expreſs Rules of the Court, afrer due notice 
* given him of it, 22 Cary. B. R. For this is @ cor 
* temps to the Authority thereof, 

This Court may iflue out a Writ of Mandamres 

3 to compel one that is elected to the Office of Con- 
* ſtable, and refuſeth to ſerve, to take his Oath, 
| and to execute his Office, Mich. 22 Car. B. R. For 
© where ordinary means will not ſerve to remove Ob- 
* ſtractions i33 the Government of the Common-wealth, 
= this Court may interpoſe. 
Z The ſuperior Courts at Weſtminſter, and the infe- 
& rior Courts elſewhere, do differ in their Forms in 
© proceedings in many things, Mich. 22 Car. B. R. 
= But this is net true of all inferior Courts, for ſome of 
F: them do uſe the ſame Forms'as are uſed in the Courts at 
= Weſtminſter. 
* A Court that holds Plea by virtue of Letters 
|) Patents, ought to proceed according to the courſe 
#3 of the Common Law ; for no Patents ought to be 
7 granted againſt the courſgof the Common Law; 
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4 © but Courts that are Courts by cuſtom, are not 
th: bound to proceed according to the ſtrict Rules af 
<3 the Common Laws but may proceed according 
mx to their cuſtom, Mich. 22 Car. B. R. So that their 
un Cuſtoms be not contrary to Law. 

| One may ſue inthe Kings Bench Court Actions 


F; pon the Caſe, and Treſpaſs by Original, as well 
F L | aj 
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as he may by Bill of Middleſex, or Writ of Ii? 
tat ; but the common and moſt uſual way of pr 
ceeding is by Bill, Mich. 22 Car. B. R. 
Where a Snit is commenc'*t in this Conrt by Ox. 
ginal, or is removed into this Court by Writ « 
Error ont of the Common Pleas ; in all caſes aftz 
Judgment the Defendant may in this Court _ 
Outlawed after Judgment as the conrſe is in th? 


1 
- : | 
b- 
KL 
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Common Pleas. { 


A County Court, nor any other inferior Con?” 
cannot enquire of damages ariſing out of the p;7 
rifdition of it, Hill, 22 Car. B, R. For it bath u® ; 
conuſance of things ariſing ont of its juri{difton. = 

One oughr not to ſue to Baſtardite an Ifſue airi? | 
the death of the Party. oy 

Whether a Wife, or not a Wife, istryable at tk*z 
Common Law ; but whether lawfully married, 07 
not lawfully married, is tryable in the Spirit 
Court, Paſc.23 Car. B. R. For a Marriage is pleat 
zo be according to the Laws of the Holy Church, vu 
The Eccleſiaſtical Laws, and therefore moſt proper og 
them to determine whether Marriage were ſolemniul 
accordingly, and that is by Certificate of the Biſhop, om. 
ne unques accouple en loyal Matrimony 3 but wk'® 
ther married or not Married, is tryable at the Comm 
| Lavw, for this is matter of Fatt, and not matter of ii 
Spiritual Law, and ſo not determinable by the Fulp 
thereof, no more than matters of Spiritually are tryable7 
7he Tudges of the Comm Law. 
_ Where the principal matter is tryable in th 
Spiritual Conrr, and there is ( alſo ) a thing in 
cident to this Tryal, which istryable at the Cori 
mon Law, yer a Prohibition ſhall not there & 
granted, Pzſc. 23 Car. B. R. Quia principale mf 
hic ad i accetforium . faum 3 For the prind 
matter being-tryable in the Spiritual Court, the Cui 
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1 wn Law is net to intereneddle ; for this wonld obfErutZ 
Juſtice. 

A Recognizance in the Common Pleas is entred 
ſpecially, bur a Recognizance in the Kings Bench 
© is entred generally, Paſc. 23 Car. B. R. The dijfe- 
# rence hetwixt a general Entry and @ ſpecial,I conceive is, 

= that a general Entry 4s more ſhort, and a ſpecial Entry x 
th? more large and plam > yet the ſwbſtance 1s ſufficiently en- 
> rred in the genersl Entry. 
=” In the Univerſities they hold Pleas by cuſtom, 
>> and Charters confirmed by Acts of Parliament, 
and -do proceed according to the Rules of the 
2 Civil Law, Paſc. 23 Car. B. R. Such proceedings ſute 

= beft with them, becauſe the Civil Laws are written in 

Lain, and the Civil Lew 1s there only ſtudied. 

t& In the Court of the City of Exeter, they pro- 
= ceediin that manner as they do in the Common 
m3 Pleas, but they do not fo generally in other infe- 
a rior Courts, Ps/c, 23 Car. B. R. But #m Norwich 
12S they proceed as they-do at Exeter, agreeimg with the 
1 ft Commun Pleas. 
waz At the Common Law Courts in Weftminſter- 
+ Hall, the Plaintiff doth not ſhew at large in his 
= Declaration that the cauſe of Action ariſes within 
2 their juriſdiction, (their juri{didtion being general) 
/ but inferior Courts ought to thew it at large, viz. 
hn mfre Furiſdictionem Curie, Paſch. 23 Car. B. R. Fr 
_y they uſe to ſhew it at large, and they ought not to wary 
= from their Forms, | 
3 The Court of the pablick Exchequer is a mixed 
m2 Conre, and doth confift of Law and Equity, 
HY Paſc. 23 Car. B.R. The Pheas ſide 1s for matters 
of Law , and the Chequer-Chamber for matters of 
* Equity. Inthe Pleas ſide they proceed in Latin, and in 
the Chequer-Chamber by Engliſh Bill, Anſwer, 8c. as 
wil i Chancery ; but upon their Informations, Quo War- 
mi} Santo, ©c. in Latin, The 
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The Court of the Kings Bench, is a Court gi 
Eyre in that County whereſoever it fits, Trim. | 


Car. B.R. For it is not a fixt Court as the Comm © 


Pleas Court is, but removeable ubicunque, &c. an | 


it is alſo ſuch in regard of the large extent of juriſ 
diftion in the Conuſance of all matters either Civil n 
Criminal which it bath in that County where it ſits. 


The Court of the Common Council of London, 
is not a Court of Record, but only a Court of 
Advice, and therefore neither a Writ of Ertor, 


nor an Attaint doth lie for matters done in that 


Court, Trin, 2 3 Car, B, R, For there are no Cru 
Matters ariſing between Party and Party tryed ther; 


but only Advice taken by them amongſt themſelv 

rouching redreſſing of things amiſs in, and making 

Laws for the better governing of the City. 
One ought to ſpeak againſt the juriſdiction dl 


the Court, by pleading to it, and not by ſpeaking 


in Arreſt of Judgment, Mich. 23 Car. B. R. for the 


it is too late; for the Party by pleading to iſſue hai 
allowed the juriſdiftion, and the not having juri{difttin 2 
of the cauſe is not, ſufficient matter to arreft Fudgme 


yah 


#pon after Tryal. 


The Palace Court of Weftm. is a Court annexed t 8 - 


. ts y q 


no Corporation, nor is beneficial to any Society |} 
Men, but the Officers thereof 3 and from the Tun 3 
nel of 7bite-ball, and twelve Miles from thence in 


compatls, its juriſdiction reacheth, and it is called F 


the Palace Court, by Rell Chief Juſtice, Mich. 24 
Car. B. R. Originally it was called the Marſhals Cour, 


and had conuſance only of matters in difference ariſin i 


amongft the Kings Menial Servants, but afterwards 
corruption it extended its Power much farther, to tht 
grievance of the People. 

_ The Statute of Jeofails doth extend to- inferior 


Qurts, for it is a beneficial Law, and to'be 
| (there: i 


> 


- a 
» us War 
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E therefore) largely expounded, Paſc. 24 Car. B. R. 


For omne bonum eſt ſui diffuſivum, adjudged alſo 
inter Walwyn and Smith, and Phyler and Beſor, 
B. R. 3 W. & M. | 

A Court cannot be held by cuſtom, and by 
Letters Patents alſo; for if one have a Court by 
cuſtom, and he purchaſe Letters Patents, and holds 


# the Court by them, the cuſtom is extinguiſhed, 
* Mich. 24 Car. B. R. By interrupting it, and holding the 
8 Court by another Authority. 


This Court hath Authority to reform Abuſes in 
the behaviour and carriages of all Perſons what- 


© ſoever, throughout England, Hill. 1649. Feb. 9. 


B. S. And upon good reaſon, for the civil and orderly 


© deportment of Men in their ordinary Converſation, doth 
© tend ery much to the Maintenance of the publick 


Peace, with which this Court is principally intruted, 
The Parliament cannot take away the juriſdi- 
&ion of this Court, without words in the Nega- 


| tive, that is, That it ſhall not do thus or thus, 
# 10 Feb. 1650. B. S. For if it only ſay it ſhall do ſo, 
© or ſo, the Court may do what is enjoyned, and alſo what 
* it might have done before, for here is no reſtraint. 
** © This Court is not to be open longer than the 
Z Continuance day, which is about eight or ten days 
© after iſſuable Terms, and about half that time 
# after the other Terms, during which time com- 
© mon Rules are cntred, and alſo IflueF are joyned, 


Trin. 1651. B.S, For that is time enough to diſpatch 


Rſuch Buſineſs. 


All Courts of Record are originally the Kings, 
Mich. 1651. B. S. And derived from him as the Foun- 
ain of all Fuſtice, 


Co02- 
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Coxpoation. | 
FF a Corporation do become fo poor, that ts 
not able to defray the publick charges, which 
are incident unto it as it is a Corporation ; ft isf 
chat the Corporation be ſeized into the Hands of 
the Kimmg, Hu 21 Car. For the Corporation become; = 
w{eleſs and diſhonurable to the Realm. '£ 
It a Corporation doth neglect to ek fach OLE? ' 
ticers as they ought to ele& by their Charter, ori 
>ey make 2 falſe Election not warranted by thei” 
Charter 3 this is a forfeiture of their Corporation 2s * 
Fill. 24 Car. B. R. For the Charter doth imply Conde | 
tiews in Law for them to perform, and by the mot jo 
forming of them, the Charter is forfeited. = 
The Corporation of the City of London is 17 
anſwer for all particular Mifdemeanors which ar 
committed within any of the Courts of Fuſtica# ? 
within the City 3 and for all other general MF T 
demeanors commitred within the City, 7rin. 198 | 
Car. B. R. $0 I coticerve it is of all other Corporatim - 
Hf it ſhould be otherwiſe, the intent of their Chan 
which is for the good Government of the City, will 
ove pernicics and dettrutiive to the Realm. 4 
A Body Politick is a creatute of the King,createl 
by Letters Patents, Hill. 22 Car. B. R. For though it 
Corporation may be by Preſcription, yet it ſhall be in 
tended that ſuch a Corporation did ( originally ) i 
reve its Authority by Gram from the King \ for tus f 
King is the Head of the Common-wealth; and all 7! 
Common-weakh m reſpect of him is but as one Corpo 
trom, and all other Corporations are but as Limbs of 


greater Body. 

Where the Corporation of London are Plaintif 
in a cauſe where the cuſtom of L:ndow comes it 
queſtion ; chis ſhall be tryed out of the City. 
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Coſts and Charges. 


| NJ@ Colis ought to be paid for the putting off 
; of a Tsya, where no fault was in the Party 
4 againſt whom it is moved 3 For Coſts are only to 
t 


be paid by ſweh Perſons which by 1heir occaſion bave 
cauſed the other Party to have been at extraordinary 
0 Charges - "> _UM | 
#7 An Attachment lies againſt che Party that re- 
© fuſechto pay Coſts which are caxed by the Mafter 
«i of the Office, after a demand. and refuſal of pay- 
452 ment, and Afﬀidavie made thereof, 21 Car. B. R. 
ni For it is a contempt to the Court, not to obey the conrſe 
= of Proceedings uſed here. 
at Trin. 2657, by Ghn Chict Juſtice 3 If a reference 
& be made to the Secondary,and he makes hisReport ; 
..—— it one of the Parties be not ſatisfied with the 
& Matters Report, but the ſame matter is at the im- 
= portunity of one of them, referred co the Maſter ; 
© here if the firſt Report ſhall be confirmed by the 
2» fecond, the Court will make ſuch vexatious Per- 
Ws = pay exemplary Cofts for his vexation and 
> Uelay, 
* Hf a Jaror be-withdrawn (upon a Tryal) by the 
= conſent of the Plaintiff and Defendant, they ſhall 
.# pay the coſts of the Jury equally between chem, 
1,28 Trim 22 Car. B. R. For if one of the Parties ( alone ) 
2 ſhowld pay the coſts upon bringing the Iſſue ( again ) to be 
2+ 7r7ed by the ſame Fury, as the coarſe is ſo to do, it would 
7 be a ſufficient matter for him that did not joyn in payins 
the coſt's, to challenge the Fury for favour to him d = did 
Pay the coſts, in regard of the Mony received of one Party, 
only, which may move them to fawour that Party more 
than the other from whom they recerved nothing. 


If 
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If upon a Tryah, the Plaintiff be forced to b&® 
n0-Suit, becaufe his Witneſſes did not appear, he © / 
may by Action recover his Coſts expended anc | 
his Witneſles that do not appear, Mich. 22 Ca, & 
:B. R: By the Statute of 5 Eliz. cap. 9. and 29 Eli, 


Cape. 5» : 
wo the Statute of 21 Fac; If the Plaintiff in an 7 
Action upon the Caſe for words doth not recover 
49 s. Damages, or more, he ſhall have no more 
Coſts than Damages. | 
Alſo by another Statute made in! the time «f: 
King Charles IE It is enacted, That in AQtions © © | 
Trehoak quare lenſes egit, unleſs the Judge be | \ 
fore whom the Caule is tryed doth certifie that the > | 
Title was in queſtion, or unleſs the Declaration ©” ; 
for carrying away of Goods, although but of 6417: , 
' value, and the Defendant be found guilty thereof ** , 
there ſhali be no more Coſts than Damages, unlt-  , 
the Jury find above 40 5s. damages; ſo likewiſe in 
Aſſaule and Battery, unleſs the Judge certiftes the* 1 
Battery to be well proved. | | ; 
Ie is at the Election of the Defendant, if th * a, 
Plaintiff do amend his Declaration, either to a& +} 
cept of coſts and to plead, or elſe to refuſe colb jr 
and to imparl unto the next Term,and not to plead. © þj 
Mich. 22 Cars B. R. The Defendant upon ſuch ammi” © C, 
ment is to have coſts, becauſe thereby he may be cauſe ** it | 
to take new Advice of Councel what to plead, and tha © þ; 
he muſt plead; and he may imparl, becauſe by the amen” 
ment, it may be, time may be required for him to adv ſui, 
what to plead, : "afts 
The taxing of Coſts is the A of the Court, ai©.Fy 
though they be taxed by che Secondary of tief3Qu 
Oitice, Ach. 22 Car. B. R. For the Secondary is 
the Officer of the Court, deputed by the Court for ful ſpe 
purpoſes, and therefore the Court may alter the col he 
tax 
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'®, taxed if they ſee tauſe, but its ordinary caſes they uſe not 
FI ro doit. 

And the Caſe of Style and Atwood, Paſe. 1656; 
© 3B. $. upon a motion made to moderate colts taxed 
© by Herne the Secondary, Glyn Chief Juſtice ſaid, 
> That he had ſometimes moved to increaſe coſts, 
2” and ſometimes to diminiſh coſts taxed by the Of- 
r ficer of the Eourt, but could never have his mo- 
| tion granted, and therefore would make no Rule 

= here. 

i Coſts more than ordinary ought not to be taxed 
*-- until the Attornies on both ſides be heard for their 
e.- Clients before the Secondary, and ſome Afﬀidavic 
iz > produc't for that purpoſe; Mich. 22 Car. 'B. R. Ex- 
It ©. cept it be where either of the Attornies doth neglet+ to 
4 ; appear before the Secondary, having due notice thereof ; 
e 
u 
ie 


©: and there it ſhall be preſumed be hath nothing to ſay for 
** his Client in mitigation of Coſt s. 
vw If an Inditment; taken in any County; be te- 
- moved by Certiorari into the Kings Bench 3 and 
the Court be moved, that it may be ſent back 
the © again into the County where it was taken, and ii 
a& the Court ( upon good cauſe ſhewn ) do order 
ols _ it accordingly z it ſhall be removed back again at 
al. ©: his coſts who deſired it ro be removed, Mzch. 22 
n+ > Car, B. R: Fer it ſhall be intended, that the removing of 
uſu "3 :t is for hus benefit and eaſe 3 and therefore it 1s feaſort 
tha © he ſhould bear the charge thereof. 
aw When upon a Tryal the Plaintiff becomes now- 
vt fuit, the Defendant muſt pay the Jury, which is 
*afterwards allowed him in cofts; Mich. 22 Car: B. R: 
*t> For it is intended he teceiveth a benefit by the non-ſuits 
®Quit ſentit commodum fenrire deber & ons. 
> It there be fuch a fault in the entring of 4 
ſaFApecial Verdit, that it muſt bs amended, the 
Coliithe Plaintiff or Defetidant; who was the occa® 
ax [} hor? 
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ſion of making the fault, muſt pay the coſts for - 
the amending of it, Mich. 22 Car. B, R. if it be ſuc | | 
a fault that coſts muſt be expended to amend it > fy z 
it is mot reaſon that the other Party ſhiuld pay for ki 
error, n þ 

If a Tryal at the Bar be put off in favour of the 
Plaintiff or the Defendant, and the Party that 
was not the cauſe of putting ir off, be compelled 
by putting it off to keep his Witneſſes in Town, 
he that cauſed the Tryal to be put off, ſhall pay 
ſach coſts for keeping of them in Town, as ſhal 
.be taxed by the Secondary, Hill 22 Car. B. R. Fr 
© be is in {uch caſes to be Moderator betwixt but © 
Parties, that things may differently be carried betwn 
them, 

If one will give leave to another to ſue in hs 
Name, he that grants the leave ſhall pay the colt 
of the Suir, Hil/. 22 Car. B. R. For he x the Per(n: 
upon Record, of whom the Law takes natice ; ani 
the Court takes no notice of the private Agreement br 
tween the Parties ;, but intends that the Party win 
Name is uſed in the Suit 1s the Party that is to gain 
loſe by its 

Coſts are not to be allowed for unreaſonabt: .. 
motions, but only for ſuch as the Party was ne. 
ceſlarily put unto by the courſe of the Coun. ; 
22 Car. B. R, For the Law as it will not do unreaſa | | 
able things, ſo neither will it countenance thoſe which 4 b 
them. | | 

Arbitrators are to make the Writings touching p 
their Arbitrament, at their own proper coſts; and 
ought not to award, that the Parties that ſubmit? 
ted to the award, ſhall pay for them, Paſc. 23 Ca” 

B. R, For this is no part of the (ulmiſſion, but chop hy 

that ariſeth. after it, and which ThiSdrbitratbrs haut þ 

taken upon themſelves. \I 
Wher 
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| Where the Judgegof the Court do defire to have 
"* Books in the catiſe depending before them, to be 
© adviſed of the matter in Law the better, by con- 
"” fidering of the Pleadings ; the Plaintiff and the 
* Defendant ought to joyn in the making of the 
Books to be delivered to them, Trim. 23 Car. B. R. 
3 For they are equally concerned in the cauſe depending, 
and therefore it us reaſonable that they ſhould be at an 


h' equal charge inthe bringing of the ſame to a concluſion. 
? Te is the courſe of the Court to refer the taxing 
ll of the coſts to the Secondary of the Office, an 

bf - not to make any fpecial Rules for ſuch Matters, 
' Mich. 23 Car. B.R. Viz. in ordinary caſes ;, but in ex- 


traordinary the Court will ſometimes make a Rule for it. 

; No coſts are to be allowed upon a Repleader, 

G Mich. 23 Car. B. R. For both the Parties were in fatlt, 
to ſuffer ſuch an inſufficient Ine to be joyned,and neither 

ſa Party ought to have cofts of the other. 

Alfo where the Defendant demurs to the Plain- 

| tiffs Declaration, and the Demurrer is adjudged 
good, the Defendant ſhall not be allowed his cofts, 
becavſe it is cafus omiſlus out of the Statute. 

So likewiſe if the Defendant in a Scire facias 
= appears, and pleads to Iflue, and a Verdi and 
' Judgment is had for the Plaintiff, here he ſhall 
Mn, recover no Coſts nor Damage; there being no 

Cofts or Damage prayed in the Writ, nor can 
: be by Law, neither is the ſame given by any 
: Seature ; fo likewiſe it is if-there be a Verdi for 
in the Defendant. | :, 
an |  Alfo where Judgment is arreſted after a Verdi 
mn? there ſhall be no Cofts of either fide. : 
z Tris notneceſfary that the Jury ſhould give coſts, 
ar) but they may leave it ro the Court to do it, Mich.23 
uh, B. R. For the Coilrt # beſt able to judge what cofts are fit 
= t9 be giveh. 
net F 2 Uport 
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Upon a Judgment upon a Ni! dicit in deht 


this Court will give colts and damages,7rin.24 Car, : 


B.R. 


&* 
», 


If there be a ſpecial Verdi found in a Repleviy, | 


o 
F* 


qo 

* 

= 's 
%* 


where the Avowry is for Damage-feaſant or Rem, 


the coſts and damages ſhall be given either againk 


the Replevier or againſt the Avowant, Paſc. 24 ' 


Car. B. R. upon Tudgment gizzen upon Argument um. 


the matter in Law. 
The Court will not order any thing concery 


ing the encreaſing or mitigation of Coſts, bur the , 


Parties are to attend the Secondary in it, and to ' 


abide by his Order, 13 Nov. 1650.B.S. except it br 
in extraordinary Caſes ; and there the Court is to þ 
moved, and is to dire the Secondary, for he is nit 
wary from the ordmary Rules of proceeding wit hgut th 
expreſs direftion and rule of the Court, - 

If a Juror appear upon a Tryal which is to þ 
at the Bar, and the Jury is adjourned, and h: 
doth not again appear at the day of adjournment, 
he ſhall have no charges allowed him for his for 
mer appearance, 2 May 1651. B.S. For his fa- 
mer appearance was to no purpoſe, nor is beneficial 1 


eny budy, nor is the end for which he was ſummon | 


ſatisfied. : | 

By Gln Chicf Juſtice, Paſc. 165. It was faid 
That it is the courſg of the Court of Comma 
Pleas to make the Leſſor of the Plaintiff in a 
Action of Treſpaſs and Eje&tment to pay th 
coſts of the Suit, if it go againſt the Plaintiff and 


therefore he made it a Rule that it ſhould be ſou 
this Court, which is now generally obſerved, anl_ 
there is a particular Clauſe in the General Ruk:” 
to confeſs Leaſe Entry & ouſter for that purpok; 
Mich. 13 Car. 2, : 


f Chance. 
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Chancery. 


| Maſter of the Chancery hath not power to 

take an Oath, but in a Cauſe which is de- 
pending in the Court of Chancery, 21 Car. B. R. 
If be do it, it is taken coram non Judice, and « of no 
validity, nor cannot be read in this Court, and it hath 
been often ſo adjudged. 

The Chancery is not a fixt Court, neither in re- 
ſpe& of the place where it ſits, nor of the time 
when they may fit, for they may ſit out of the 
Term, and in what place they pleaſe, 12 Nov. 1650. 
B. S. by Roll Chief Juſtice, Though generally they do 
it not, but ſit principally in Term-time, and at Welt- 
minſter-Hall. 4. 


Captas, 

ere muſt be ſeven days excluſive betwixt the 
Tefte and Return of every Capias ad ſatwfa- 
ciendum to warrant a Scire facias againſt Bail, and 
the Capias ought to be delivered to the Sheriff four 
days before the Return is paſt, Per Magiſtrum Live- 

ſay, Paſc. 21 Car. 2. Regis. | 
A Capias duly ſued out, may be filed afterwards, 


© 21 Car, B. R, For the filing of it is not of the Eſſence of 


the Writ, but that the Court, and the Defendant may the 
better take notice of it, it then becoming a Record of this 
Court, 


Challenge. 


When the Jury appear at a Tryal before the 
Secondary calls them particularly by Name 


| | upon the Panel; to be ſworn ;. he bids the Plaintiff 


and Defendant to attend their Challenges, viz. 
gardres woſtres —_— 21 Car. B. R. For after- 


| wards it is ;00 late to challenge, for then they are to be 
7 


ſworn, I 3 I; 


% 
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It is not a ſufficient cauſe to challenge a Juror, | 

becauſe he had delivered his opinion touching the ' 
Title of the Land in queſtion, Paſc. 23 Car. B,R. 
Qu. tamen, for it ſeems he is not indifferent, yet by © 
opinion may be altered upon the bearing of the Ewvidenct, i | 


whereby be may be better informed of the matter of Fall ©; 


a 


TR"... 


than he was before. 

| Upon a Tryal at the Bar betwixt Hari/on and 

Ley, Paſc. 1657. B.S. a Juror was challenged for 

the Plaintiff, and the Defendants Councel conſent: 

ed que ſoit treit, and after the Plaintiff would have 

waived his Challenge, and it was queſtioned whe * 
ther he might do ic, though it was before. .all the 
xelt of the Jurors were called upon the Pang! ; ba '*; 

at length it wag permitted, it not being much 
inſilted upon 3 yet in the Caſe of Arneld and Bl - 
the ſame Term, it was ſaid, It could not be done, * 
except both Parties conſent unto it. | 
" It one take a principal Challenge againſt : _ 
Juror, he cannot afterwards challenge that Jura ;: , 
tor favour, and wave his former challenge, Paſe 

23 Car. B.R. For he ſhall not wave a greater challem 1 
to take a leſs. | 

If the Defendant do not appear at the Trya 
when he is called, he loſeth his challenge to the -/ 
Jurors, although he do afterwards appear, Mid, 3c 
23 Car. B. R. For though be appear not, the Fury i ti 70, 
be called and ſworn to try the Jſſue, and therefore if b (5 

appear nit at firſt, it ill be afterwards too late afin'. # 
the default recorded to take his challenge. Cc 
' If one challenge a Juror, and do not make hi 7 

Challenge good,and afterwards the Jury is adjourn: #h 
ed;he ſhall not challenge the Juror again at anoths: 
day, except it be for ſome matter which is hapnel; In 
fince the Adjournment, Mich. 23 Car, B. R, Fors W 
Turor can be but once challenged. Rs + 
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! - If one challengea Juror, he cannot (afterwards) 
: | have him to be ſworn, if the Secondary have 

'Z entred the challenge, Paſch. 24 Car. B. R. Qu, 
$ © Whether he may have him ſworn if the challenge 
| | be not entred , it ſeems he may wave his challenge 
#% and bave bim ſworn, for his challenge is not upon 
Record. 


ae a fRO.c 


id It is a good challenge againſt a Juror, to fay that 
or hewas a Jurorin a former Tryal for the ſatne Land 
tin queſtion, and upon the ſame Title, chough the 
vw 'Tryal was between other Parties, Mzich.24 Car.B,R, 
& © For it is probable he will maintain his former Verdif, 
bt , though the Evidence be different. 

Wt When the Array (that is, the whole Jury) is 
>< challenged, the Councel of the Party that makes 
Bel © the challenge, muſt read his challenge in French 


ne, © and after he hath fo read it, it is to be delivered to 
the Secondary, who is to read it in Latin, 6 Nov. 
2 1650. BS. Which was then done in a challenge for want 
0 ,- of Hundredors, 
oſ@ © A challenge may be made to the Pole after it is 
m made to the Array. 
| Afﬀer the Fore-man of the Jury is fworn, the 
ya Array cannot be challenged, 6 Nov. 165Þ. B. S. 
thi For then it is too late ; fr to challenge the Array, is to 
Lich, challenge the whole Fury, which cannot be done after one 
5 Pof them is ſworn. 
fb (5 A challenge to a Jury for favour is not accounted 
fin. #0 be a principal ckallenge. For favour is an uncertain 
continuance, and not to be relied on. 
by { If fome of the Jury be challenged for favour, 
uri: #hey thall be tryed by the reſt of the Jury their 
the Companions, upon their Oaths, whether they be 
nel! 2ndifferent, to try the matter in queſtion, or not : 
794 Without going from the Bar, when. they have 
Heard all che Evidence that is given __ them 


Ly I 4 by 


120 The Puadical Regiffer 3 Or, 


by the Councel of the Party that takes che chal. 
lenge, 1655. B.S. 


In a Caſe tryed at the Bar between the Earl of ' # 


Leiceſter and the Lady Anne. Holborne, a Juror wa 


challenged, becauſe he was returned by the Name © 


+ of Matthew, whereas ( in truth } his Name ws 
Mark, although he was (alſo ) called Matthey, 
as he affirmed, being examined upan a woire dir,, 
to fay what his Name was and upon this chal 
lenge the Juror was withdrawn, and the Jury 
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could not be taken for want af him,but a tales wa | 


granted, 
' Ir is neither a principal challenge, nor a chal 
lenge for favaur, to ſay that the Jurar challengel, 


4% 
3 


was a ſupernumerary Juror in a farmer Jury 
turned for the ſame Parties,in a cauſe betwixt then, . 


and did receive Mony for his charges of the Party 
for whom the Verdi paſſed. By Glyn Chief Ju 
ſrice, becauſe he was not ſworn to try the Iſſue, and | 
0 Fury-man, but as a meer Stranger. 


Certiozart. 


O Certiorars ought to be made to remove! 
Fudgment out of an inferior Court, at th 
| my of the Plaintiff in the Action, where: 


y to enable him to have Exccurtion -out of thi - 


Court to execute the Judgment of an inferio 
Juriſdiction, unleſs it be a Caſe of abſolute nect 
ſity, Per Mog. Liveſay, & alios, &Cc. Paſc. 21 Car. 
Reps. 

| It is not neceffary to have a Judges Hand to: 
Writ of Certiorar; to certifie diminution in a Wi 


of Error, 21 Car. B. R. For it s authentick it ſu” | 


8nd ought to be obeyed. 


A Certiorari to remove an Endid&ment, doth Is 
by the courſe of the Court, without moving ON 


%. 
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- = Court for it, Mich. 22 Car. B. R. But in many caſes 
3 there muſt be a Fudges Hand for it. 

' Afﬀtera Wrircof Error is brought, it the whole 
Record and Proceſs are not certified, or not truly 
certified thereupon, there muſt be a Writ of Certis- 
rar; Out of this Court directed to the Court where 
the Judgment was given, to certifie into this Court 
ſo much of the Record or Proceſs as is wanting, or 
not truly certified before, Mich. 22 Car. RB. R, 
ry And when upon a Writ: of Error or Certiorati, 
Wa Return is made it is nit a Tranſcript, but the Re- 

cord jt ſelf that #s thereupon returned, which never 
al * goes back again for Execution, but the ſame is entred 
: of Record mn this Court, and affirmed or reverſt as the 
re” Court ſees cauſe, and Execution is accordingly awarded 
2M, zhereupon by this Court. 
tm ONote, A Certiorari is never ſued out after a Writ 
7 of Error, but where diminution is alledged, for in 
i) the Writ of Error is contained a Command to cer- 

tie the Record and, Proceſs, cums omnibus ea tangent” 

notwithſtanding what is ſaid before. 

By Glyn Chief Juſtice in the Caſe of one Gaſſeck, 
ret Hill, 56, B.S. the Kings Bench Court may grant 
th. a Certiorari, and remove a cauſe before Judgment 
er. out of an inferior Court, though the cauſe cannot 
thi - be determined here, if the inferior Court have 
rio no juriſdiction of the Cauſe, or do not proceed 
& - therein according to the Rules of the Common 
1.1 Law, but if an inferior Court have juriſdiction, 

and this Court hath not; no Certiorari ought to be 
ot granted, for it would be to no purpoſe to grant it > and if 
Wi @ Certiorarl ſhould happen to be Tawed.thes upon ſuch 
ſi? a Return made, this Court will award a Procedendo. 

p A Certiorari to remove an Endi&ment is good, 
hl although it do bear date before the taking of the 
> Endictment which is to be removed by the Certio- 
rar 


Lo 
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rari, Mich. 22 Car. B. R. For the date is not materia, Y | 
and it may by granted to remove a ſubſequent Endif. © | 
ment, as well as an Enxdictment preceding the Cer 


. When a Certificate of a Record is made out of Þ 
an inferior Court, they ought to make the Cert 


ficate as they will. ſtand to ie at their peril, for i 


cannot be amended after it is filed, and if the Re + 


cord be not truly certified, there lies an Action on 
the Caſe againft the Party that made the Cert: 
ficate, Hill. 22 Car. B. R, : 

This Court will upon motion in att extraoy- 
dinary Caſes grant a Ce#tiorari to remove a Juds 


ment given in an inferior Court, into this Coun, © 


to the intent that the Plaintiff may have a Sci 
facies againſt the Defendant, to ſhew cauſe why 
he ſhould not have Execution upon his Juds- 
ment, Hill, 22 Car. B. R. This was done im th 
Caſe of Rooke againſt Knight, to remove @ Fudgmen 
given in Dymchurch, part of one of the Cinque Pom 
m Kent: This is done in caſe the ordinary way i 
raking out of Execution be bindred in the inferior Cour, 
or where they refuſe to grant out Execution \ fer thi 
Corrt # the ſupreme Cours of Tuſtice to appeal unto 6 
extramdina Goſer 
The Jufth 

if a Jury do find a Verdict again(t the Evidence 
given them, whereupon the Court uſially upon 
payment of Coſts, grants a new Tryal, Paſc. 2; 
Car. B. R. 


It was doubted whether a Certiorari doth lie to. © 


the Cinqu2 Ports, Pa/c. 23 Car. B.R. Notwithf ant 


ing it was done in the Caſe of Rooke and Knight br | 
fore cited. For if it ſhould ordinarily be granted, i 
won'd much leſſen their Priviledges, and put thoſe tha 
dwell within ſuch juriſdictions to extraordinary w_ 6 


a4 charge 


ces of Afſize may certihe to this Cour, 
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If one Party pray a Certierar;,and have it grant. 
ed, the other Party cannat have another Certiorar;, 
Paſc. 23 Car, B. R. Viz. For the ſame thing ; for the 
ſecond Certiorari would be to no purpoſe, and the Law 
will not have things done in vain. 

If there be cauſe to certific the Court touching 
a cuſtom uſed in the City of Ldoz, this Cert 


- ficate isnot to be made in Writing, but the Re- 


corder of London is to certifies the Cuftom to the 
Court, ore tenus, by word of mouth ; for the Re- 
corder Is intended to be beſt Conuſante of the 
Cuſtom, and he is alſo intended to be always in 


- London, and therefore it is for the greater Dignity 
-— of this Court, that he attend in perſon to give 


ſatisfaction herein, than to make a Certificate, 
which will alſo require Witneſs to prove it, and fo 
more trouble and delay init, Trin. 23 Car. B. R. 
but not if the Cuſtom doth concern the Lord 
Mayor patticularly ; by Rol{ Chief Juſtice, 

When Juſtices have Authority given them by a 
Statute within a Liberty, a Certzorar; lies to them 
if the Liberty be not excepted, Hil, 23 Car. B. R. 
For 8 Certiorari being grantable at the Common Law 
js of force as well within Liberties as without, except 
where a Liberty is exempted by ſome Statute, 

A Certiorari ought to be granted upon a matter 
in Law only, and not upon a matter of Fact, Paſc. 
23 Car, B. R. For matters of Law only are diſputable by 


. the Court, and matters of Fatt by Furies. 


Our of an inferior Court, and alſd out of the 


: Common Pleas, the Original Record is certified 
| into this Court upon a Writ of Error brought to 
* reverſe their Judgments 3 but upon a Writ of Error 


returnable in the Exchequer Chamber, there is 


. only the Certificate of a Tranſcript of the Re- 


cord, and not the Record it ſelf; and after Judg- 
ment 
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ment is affirmed or reverſt what is done in th; 
Exchequer Chamber is returned back by the 
Court, and entred upon the Record in the King 
Bench, from which the Tranſcript was taken, & | 
Trin. 24 Car. B. R. | 

The Prothonotaries of the Common Pleas wil” 
not make a Certificate of any matter before then: , 
into this Court, without a Rule of this Court t 
enjoyn them, Trin. 24 Car. B. R. That ws, They wi 
net do it upon the requeſt of the Party concerned, becas| 
by ſuch a requeſt they cannot be aſcertained whether th 
Cort deſire ſuch a certificate, for the Court ſpeaks onhh 
its Rules. 

A Certiorari ought to be dire&ed to the Cufu 
Brevium, and to be returned by him, and is noth 
be dire&ed to his Deputy or returned by hin, 
Mich. 24 Car. B.R. For he is the Officer the Law tak: 
notice of, and not his Deputy. 

A Certiorari doth not lie to remove a Cauſe or 
of an inferior Court after a Verdict is given ini, 
Mich. 24 Car. B. R. For then the Cauſe « determind. 
and ſo in vain to remove it, but the Proceſs then i | 
Writ of Error. 

If a Certiorari to certifie a Record, be (by ſon: 
miſ-hap) ſo torn or defaced, that the Record car. | r 
not be perfe&ly certified by it, the Party my. | 
have an «las Certiorari, Mich. 24 Car. BR. Upmi * # 
motion to the Court, becauſe he had no fruit of the firh, © þ 
and ſo it is all one as if he had not any. 

A Certiorari may be granted to remove an Atd n 
Common Council of the City of London, if tC 
A& be made againſt Law, 6 Maii 1650. B. S. W ©t: 
the Common Law is the birth-rig bt of the People, and th, =el 
due proceeding thereof 15 not to be interrupted by colour i @ 
@ particular cuſtom or priviledge. 07 

The Court may grant a new Certiorari to 1 of 
mon * 
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te: } movea Record before them upon a Writ of Error 
ke} brought after that in nwllo eff erratum is pleaded, 
s © if it be ad informandum Curiam, in affirmance of 
1. the Judgment ; Trin. 1651. B. R. fo it was inter 
Molyneux and Pride, 3 W. and M. For Judgments 
are favoured in Law, and are to be ſupported, as much 
em as Fuſtice will permit. 
to By Glyn Chief Juſtice, Paſc. 1658. It was ſaid 
vil that the Plaintiff in a Writ of Error may have a 
w: new Writ of Certicrari to remove the Record, after 
th _ that the Record is certified, and the Defendant 
1h\ hath pleaded iz nullo eft erratum, for it may be the 
right Record is not removed. 
jj” Nota, Roll Chief Juſtice ſaid, That be did not uſe to 
th grant a Certiorari to remove an Endiftment, but where 
in,” the Party that prays it, doth ſhew good cauſe why it 
thu ſhould be granted, viz. That there cannot be an indiffe- 
rent Tryal had in the County where the Endittment was 
on _ found; and where he doth grant it, he orders that it 
li, * ſhall be tryed the next Term following, 24 Car. B.R. 
mi Fur Endittments generally concern the Common wealth, 
54 and therefore delay is not. 10 be admitted in the proſecu- 
tion of them. 
ne A Certiorari ought not regularly to be granted to 
at | remove an Endictment, atter the Party endicted 
naj. hath traverſcd and pleaded to the Endictment, By 
mi © Roll, Mich. 1654. B. R. For by ſo doing be admits that 
fr, © be is contented it ſhall be tryed where it was preferred. 
A Certiorari to remove an Enditment, ought 
40 not to be made by any of the Clerks in the Crown 
tk Office, without moving the Judges in it, and ob- 
Kk - taining a Judges Hand to it, and a Warrant from 
| thy =the Maſter of the Crown Office. For the granting of 
w i. @ Certiorari zs the AF of the Court, and is to be granted 
or denied, as they ſhall ſee cauſe, aud it is not a matter 
16 2of courſe to grant it. | 
10K, + p Colour 
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Colour. 
ÞYey Colour ought to have theſe Qualities fel * ; 


lowing : F 

x. It ought to be doubtful to the Ley Gents; x 
for inſtance, Where the Defendant fays that the®* 

laintiff claims by Colour of a Decd of Feoft 
ment, this is a good Colour, it -being a doubt y} 
the Ley Gents, whether the Lands paſs by this Feof 
ment with Livery or no. 
-. 2. Colour, as Colonr ought to have contin, 
ance, although it wants effte& 3 as for inſtanc, ©: 
Where the Defendant gives Colour by Colour 3 
a Decd of Demiſe to the Plaintiff for the Life” 
F. S. who before the Treſpaſs was dead, this i: 
not any Colour, for this doth not continue; bu” . 
he ought to ſay that he claims by virtue of a Dex 
of Demiſe made to him for his Life, where no 
thing paſſed by that Deed. | 

3. It ought to be fuch Colour, that if it wer 
effecual, would maintain the Nature of the Aion. - 


z 


Plaintiff of his Right, no Colour mnft be giver : 

Ioid. $0, & 91. Dyer 112, p. 48, 245. þ. 7 1. Rele74.47 
Cuſton#” 

: 
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Cuſſoms. 


Uftoms which are unreaſonable are not good, 
nor to be allowed, 7rin. 22 Car. B. R. For the 
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[ Common Law is grounded upon Reaſon, and allows not 
= unreaſonable things. 


Any Cuftom which may be intended to have had 


| - a lawtul beginning is a good Cuſtom, 11 H. 7. 14. 


© Mich.24 Car. B. R. Elſe not; for comtinuance of time 
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” being os Civiratis, 


cannot make raalum in le to be good. 

Any thing which may be good and lawful to be 
done, which had its Original from the conſent and: 
agreement made betwixt Parties, may be good and 
warrantable to be done by virtue of a Cutftom, 


.v > Mich. 23 Car. B. R, Although ſome particular Per- 
* ſons may be prejudiced thereby , for, conſenſus tollic 
errorem. 


By the Cuſtom of London, an Adtion upon the 
Caſe doth lie againſt one for calling a Woman 


= Whore; fo is the common Practice now.and fo it is 
- likewiſe inthe Court of the-Burrough of Southwark, 
; where they alledge a Cuſtom ſpecially for whip- 


ping and carting of all Whores, which makes it 
Actionable : Ir lieth likewiſe for a Lodger, for ſhe 
comes within the Cuſtom, which reacheth to all 
the Inhabitants, quod nota, Hill. 22 Car. B. R. But 
ſhe muſt be an Inhabitant of London, for by the Common 
Law it lies not. 

The Cuſtoms of the Univerſities are confirmed 
by A& of Parliament, Paſc. 23 Car. B. R. 

If there by a Queſtion in this Court, whether 
there be fuch Cuſtoms or not in the City of Lon- 


= don, the Tryal muſt be by Certificate from the 
= mouth of the Recorder, Pafc. 24 Car. B, R. The Re- 


corder being intended to have conu(ance of them, as 


By 
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By a Cuſtom which they have in the Town 
of Southampton, it a Baſtard-child be found within 
the Town, and the Father of it cannot be diſcs 
vered, he that comes next into Town, after the 
Child was found, muſt keep the Child, Mich. 24 
Car. B. R. It may be they of the Town did time us 
of mind agree amongſt themſelves that it ſhould þe 
fo, and therefore it ſhall not be adjudged to be 
wnreaſcuable Cuſtom, although it ſeems to be a ſtrange 
Cuſt om. 

; a Cuſtom of the City of Briſfol, an Aion 
brought againſt one upon a bare Promiſe of the 
Party, that he would pay the Mony, or upon: 
conceſſit ſolwere, is maintainable there; and fot 
is by the Cuſtom of Londen, 31 Fan. 1649. B.S 
This may be thought reaſonable there in regard of 4 
ready way uſed in bargaining and commercing one with 
ant her. | 

If two Perſons be found in arrear upon an Ac 
compt grounded upon the Cuſtom of Merchang 
any one of them may be charged to pay the whok# 
Sum that both of them were tound to be in arreu , 
upon the Accompt ; and this is by the Cuſtom oi 
Merchants, 26 Fan. 1650.B.S. Viz. Two Perſons the 
drive @ foynt Trade betwixt them \ for it is intended thy 
are each of them anſwerable in way of Trade for whe 
bis Partner ſhall do. 

By a Cuſtom = at Sea, the Goods in a Ship 
which is taken as Prize, ought not to be taken ou 
of the Ship,before the Ship ſo taken be condemndl 
tor Prize in the Court of the Admiralty. By R 
Chief Juſtice, 7 the Caſe betwixt Lever and Smith 
Mich. 1654. B. S. For before the Ship be condemned, i 

pears not judicially that the Goods are Prize-goods 


though ſhe be brought in as a Prize, 
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oz» 2 it 5 a 


= oo. TS 


ith 


© Tho titidiiphith's Attojhy: 129 
"By the Cuftoni'f Merchiants, where the Mer- 
ciznt orders his FaQtr 'ro buy Goods of a parti- 


calar Perſon; there the Merchane 'is Debtor and 
rivet the Factor ; but where the Merchant orders 
his Fidtor t> buy Goods for him, and doth not 


ſay of whom, and the FaQtor doth buy as FaQor 
to the Merchant ſeveral Goods of ſeveral Perſons, 
which Gootls come to the uſe 'of the Merchang, 
here the Factor only is Debtor and not the Mer- 
chant "this Cuſtom was found by a Jury. of Mer- 
chants, and afterwards by another ary of the beſt 
Merchants in Lodoy returned by Rule of Corin+ 
cil- inter Pemberton and Bunkly, & alios, tempars 


Car. 2. 


Compulſion. 


| INES ſhall be compelled by Law to fhew or 


declare any thing of which by common in- 


© tendment he cannot have knowledge, 3$ H.6. FH: 


Mich, 22 Car. B. R. For the Law will not ſupply 


/ reign Imindments, and remote Poſſibilities for the Benefit 
= of any Perſott. 


n 
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Cotncel and Cotmcelloz, 


Councellor ought not to ſet his Hand to 4 
frivolous Plea or Demurrer to delay a Tryal; 
Mich. 2:2 Car. B. R. for it is not fair Prattice, ant 
phy argize Ignorance, or foul Prattice in him that 
oth uts 
| Aﬀter.the Court hath delivered their Opinions 
bf the matter in Law depending before them 3 the 
Counſet at the Bar ought nor to urge any thing 
more for the Elient in that cauſe, Mich. 22 Car. 
B. R. For zt jt wncivil not to acquiefce in the Tudg- 


_ bf the Cobrt, bit be ought to ſeem ſatisfied theres 


Ong 
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One that is endicted for:Felony,may bave Copy 
fl afligned him to ſpeak in wacky of Law, which 
may ariſe upon the Endictmen iS 23 Car. .B4k, 
But not in matters of Fatt, for of thoſe be ſhall, not. 
preſumed to be ignorgnt, though he may be of - mattg; 
in Law. | RY - 

This Court will not aflign. Council upon -an By 
ditment in forma Paupers, Palc. 23 Car. Mick 
1649. B. R. But Counſel muſt be aſſigned by Warras 

under the Hand of the Lord Chief Tuttice, or any thy 
of the Fuſtices, that the Counſel may have it in 
band to ſhew tothe Court a they require. 

Where Counſel is atfigned to one that is & 
dicted for Felony, the Counſel afligned ought » 
be by Rule of Court, Paſch. 24 Car. B. R. Becan, 
it ts a publick Att of the Court im relation to the Govern 
ment, as well as to the Party, 


Cottnty. 


= part of the County of Cheſter is na 
within the County Palatine of Cbefter, Mic, 
22 Car. B.R. Qu. what part. | 
Where a River doth run betwixt two ſever] 
Counties, there one half of the River belongs 
one County, and the other half of it belongs tothe 
other County, Paſc. 23 Car. B. R. Viz. From th 
Shoar to the mid#t of the River, as far as the Riw 
extends im length upon the County. | 


Conſtable; 


F one that is ele&ed to the Office of a Con 
{table do refuſe ro take the Oath to ſerve. 
that Office, this Coure may ſend forth a Writ 
Mandamus unto him, to compel him to do i; 
Mich. 22 Car. B, R. For in all extraordinary caſe 
which concern the Peace and good Government of th 


1a 
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Nation, thu Court 5. to enforce Obedience. where ordis 
nary means foil, as being t { rep Cath ..r . 
"If a Court-Leet do not elect a Conſtable where 
they ought to elect one, or do not give. him his 
Oath to execute his Office as they ought to do, the 
Quatter-Seffions in the County where the Leet lies 
may doit, Mich. 22 Car. B, R. For the elefting and 
eſtabliſhing ſuch Officers is for the peace and ſafety of th 
County where they ought to be elefted, which peace an 
ſafety is chiefly intruſted with the Fuſtices f. the Peace 
there in their Quarter-Seſſions; ET OT 
No Action muſt be brought againſt a Con- 

ſtable for any thing which he doth as Conſtable; 
except only in the proper County where the Fact 
was committed, and in defanlt thereof the Plain- 
tiff ſhall be Non-ſuited ; and if the Defendant he 
found upon the Poſftea to be a Conſtable; and int 
execution of his Office, che Secondary will there- 
upori tax double Coſts, alſo he hath the liberry 
of pleading Not Guilty upon any Aion brought 
againſt him for any thing done in his Office by 
himfelf; arid alſo fv all Perſons in his afliſtance 
may plead Not Guilty for what chey have done by 
his Command. 


Commiſſion and CommiNotiers; 


HE Commiſſioners of the Statute of Bankrupts 

have not Authority by the Stat.of 1 Factotrant® 
fer any other Action to any Perſon in order, to the 
recovery of any of the Goods of the Bankrupt; 
but only ſuch Adions as the Bankrupt himielt 
might have had to recover them, if he had not 
been found a Bankrupt,  Mich..22 Car. B, R; For he 
comes biit in the place of the Bankrupt as: to the rece* 


very of the Eftate. £ a. 
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- The King may by his Commiſſion tnake one & 
more Deputy Eſcheators; td find an Office aftte 
the death of a Noble Man, or for fome other ſys 
cial cauſe, Paſc. 24 Car. B. R. For ſuch Offices an 
but Offices if  Enqueſt, and may be found by ſit 


Commiſſicns. 


A Juſtice of Aflize may have a ſpecial Commiſ 
fion to ride the Circuit: alone 3 but if his Commiſ 
fion be general and according to the Statute, hes 
to have an Aﬀociate joyned with him in the Con 
miſſion, Trin. 24 Car. B. R. For in this caſe the Kin 
may difpence with the Statute, not being prohibited þ 
the Statute to do it. 

TF a Court-Leet do not chooſe a Conſtable, « 
2. do npt give him his Oarh to execute his Office 
the Quarter-Seffions of the County where th 
Leet is may do it, Mich. 22 Car. B. R. Antea Ti 
Conſtable. 

If one ſpeak of a thing to be done at the Gens 
ral Seflions of the Peace, it thall be incended tok 
meant that it was done at the Quarter-Seflion 
Trin. 24 Car. B. R, For thus is the moſt General Seſſion 
being held for the whole Body of the County, 


Commitment. 


"J [One ſhrill be committed for a contempt don: 
co'the Court, if the contempt do not clearlj 
appear 'to the Court, Mich. 22 Car. B. R. So tends 
#s the Law of imflicting ptniſhment upon any without 
_ apparent cauſe. 
* Every Commitment*to the Goal, onghr to b! 
"made by Warranc under the Hand and Seal of hin 
That commits the Party,and the cauſe why the Part 
Lt 4 = 4 þ 
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* Wy 7s committed ought to be expreſſed in the Warrant, 
a BY Paſc. 23 Car. B, Re. This is true of Commitments madg 
i by Juſtices of the Peace in the Country; but this Court 
"may commit by Rule of Court, and without the Cauſy 
io in the Commitment. 


i NE may be committed for a Contempt done 
hy O to $he Court, -but the matter of the Con- 
a tempt muſt be certain, and not doubtful, and muſt 
*$&-be either in open Court, or upon Affidavit made 
7 thereof,. Mich. 22 Car. B. R. For elſe the Party may 


perchance be wrongfully committed, which the Ceurt will 
be cautious not t0 do. 

An Attachment lies agajnſt one for a Contempt 
done to the Court, Hil. 22 Car. B. R. To bring bing 
in to anſwer the Conteropt ;- awd in ſome caſes the Court 
will command « Tipftaff to bring the Party in. 

If the Court make a-Rule in an Aion of 'Tre- 
ſpaſs and 'Eje&tment, that the Defendant in the 

&ion ſhall confeſs the Leaſe, Entry, and One's 
and yet at the Tryal the Defendant will not do ir, 
ſo that the Plaintiff thereupon becomes Norn-ſuit 3 
here the Plaintiff immediately hath his Judgment 
againſt his caſual Eje&or, and his Coſts tax't him 
by the Secondary upon his Rule to confeſs Leaſe, 
Entry, and Owſfter, and upon a demand made af 
the Coſts of 'the Leſſor, .and his negle& or refuſal 
of payment upon Athdavit thereof . made, this 
Court will grant an Attachment againſt him for 
diſobeying the Rule of the Court, Pſc. 24 Car. 
B. R. | 


If a Writ of Errar-is brought in. this Coust 
to reverſe a Judgment, which Writ doth not re- 
quires Bail, and after che Writ of Error is allowed 
in the Court where the Judgment was given, and 

— 8 fi notice 
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notice thereof given to the Attorny ;- if the At 
corny ſhall nocwithſtanding fue out Execution, ths 
15 a contgmpr to this Court, Trin.24 Car.'B. R. By 
it is no contempt if the Roll be.not marked, or nitin 
gives to the Party of the Writ of Errer brought," nor Bai 
put in as the Statute requires, Mich. 1649. B. R. 
* Afﬀeer a Writ of Error ſhewn to the Adverk 
Atrorny, the Attorny which brings the Writ hat 
four days time to allow it, and after he hath 4 
lowed it,he hath four days time to put in good Bai 
this Rule is altered at'this time, it is' now infiſtel 
upon to be allowed preſently, or elſc irs na ftayd 
Execution. | 
— The Plaintiffs Attorny is not bound to: ſeard 
the Recard whether a Writ of Error be broughte 
not, but may take out Execution upon the Judy 
ment given for his Clent,' if there be no Supn/+ 
deas taken forth, or have not notice given him d 
the Writ of Error, Trin. 24 Cay. B. R: For a IVrit 
Error is an extraordinary thing, and ſeldom brought 
and therefore the Attorny is not r0 take notice of it wi 
our Not iCes ; F 
- Condition. 
Here is difference between a Condition whid 


is anhexed to an Eftate ſubſequent, and 
imitation ſubſequent; which is annexed to a 
n 
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ſtate preſently veſted, ' F/:/1 22 Car. 'Bi'R: The d 
rence is iy reſpett of their different Operations upon th 
Efate. Fo +. ext mY 


| Cauſes. * 
"THE, Clerk of the Papers is .to enter tit 
L Cauſes which do, depend in Conrr, in lf 
Book if the Office, and qurof ic he ought to writ 
Feral Papers; Vit, Ons 
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ws. 
wa 


for every Judge in ti 
nd 
CA 
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Cotrtofthoſe'Canſes concerning which any thing 
is to be ſpoken in Court the next day, and to fend 
the Papers, with the number Rolls to each con/ilium 
Cage, to the Judges ſeverally at five a Clock in the 
Evenitig, before the/Caufes are to be ſpoken unto, 
Hill, 22 Car. BR. That' the Fudges may have time to 
adviſe of them, << 


Confirmation. 

* A ' Confirmation of Letters Patents which are 

XJ. 'void in reſpe& that they arc againſt the 
Law, is -a void Confirmation ; but if they were 
not: againſt the Law, but did only want Law to 
Authorize them, if they be afterwards confirmed 
by A& of Parliament, the Confirmation is good, 
Hilli 22 Car. B.'R. To confirm a thing, is to give 
more ſtrength and” power to a thing which hath but a 
weak and imperfet} being, yet hath @ being tiel quel; 
bit to confirm a thing which is void or null in it ſelf, 
is to confirm "8 non ens, and can have no operation, 
and ſuch in atcompt of the Law are things atted con 
Irary to Law. 


--* -Copyhold and Copyholder. 


A Copyholder doth forfeit his Copyhold by 
A. committing voluntary Waſte, or cutting 
down' of the Timber growing upon the Lands 
belonging tothe Copyhold Tenement, Trin.23 Car. 
B. R/” Except it be for Reparations of the Copybold , and 
this is "for the preſervation of the Copyhoi which elſe 
might be deſtroyed, and the Lord thereby prejudiced by 
the Tenant, who is upon the matter but Tenant for life, 
8 and by Law is not to do waſt. 

Qu. Whether the King ſhall have a Copybold, which 
11 gramied to ong in truſt for an Alien, Hill, 23 Car, 

4 
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B. R. It ſeems be ſhall. This Ws angued ghout: tha 
tine, but no Tudgment given "—_ of fonce. to myth 
membrance.. 1 113 di SIE 

Ic is a forfeiture:of the C pyhald, for the Cogy: 
holder to refuſe: to pay his Fig, if it be a Find cer 
tain, or refuſe to appear: at. is Lords Court, and 
to do his Service there; for there is .a Conditig 
in Law implied in every Copynold Eſtate, tha 
the Copyholder muſt pay? his Fine and do hy 
Service upon. pain of fortejture fer not doingy 
Trin. 24 Car. B.R. But if be refuſe to pay a jo 
incertein after it is ſet, it is na Fyrfetture,, for gh 
= may be unreaſonable,. and the Court u to adjudgf 
that. | 
A Surrender of a Copyhold to;an- uf, make 
not one a Copyholder, as to a purchaſe, \but:s 
to deſcent it is otherwiſc, 5 Februgrii, Hilh. 164% 


B-S. Qu. roar A 
"* If a Copyholder for life cut. down Trees,.thi 


Lord may carry. them away, ' 6, New. 1650. Bk 
For when they were ſtanding they were the Lords, and 
the cutting of theis down;gives the Copybolder.no inten 
in them. 

' A Copyhold Eſtate cannot be ſurrendrgd to ano 
ther by an Attorny without Deed, but one may he 
admitted to a Copyhold Eſtate by Attarny, wi 
ont a Deed, 2 Apr, 1650. B.S, For there is pA + 
berwixt the palſng of an Eſtate, and the receivoung of a 
Eftate paſſed. | | 
'. It was adjudged that Copyhold Lands wer 
within the Statute of 21 Fac. 1. for limitation d 


# 


Entries within twenty years, Pa/c. 1651, 
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\..« 1.4. 4 Contract. 
© uſirions'Contradt can be grounded upon 2 
'Bargain which nay cither be accepted ar 
refuſed by the Party, Hill. 21 Car. B. R.- Far it is not 
within the Statute, ayd the Party cannot be prejudiced 
but bis own conſent,”\\"'t> > 
a'Gonrcadt'be uſurious, and made fo that the 
Staturte:maybe avoided, yet-it is a corrupt Bargain, 
and ſhalt be adjudged -o' be within the Starnte, 
Hill, 11/Cay;) BR. For it ſhall be within the Equity 
of it, thoyp bit be notwinhin the words for the Sta- 
ture \ bringy«-. 4. benefirial Law for the Common-wealth, 
ſhall be extended to Equity, eſpecially where there ap- 
pears to:bt fubtilty uſed to avoid the Statute, ' and the 
penalty of [1218 "ad | 

An ablolace parolt-Contratt may be diſfolved 
by Panol- before: it 'be' broken, if there be good 
conſideration for the diffolving of it, Paſc. 24 Car. 
B. R. Elſe 0t, becauſe it is intended that it was 
wade upon @''\good conſideration, and therefore it is 
not reaſonable it ſhould be avoided witheut a conſide- 
ration. 

Every Contract doth imply in it felf an Aſſump- 
ſit in Law. for to perform the Contract, 4 Febr. 
Hull. 1649. B. R. For a Contra would be to no pur- 
poſe, if there were not @ means to enforce it to be per- 
formed, 

If I do promiſe to pay a Debt to F.S. which 
Debt is owing to-F. S. by G. D. this is »udum pd- 
tun for want of a-conſideration 3 and if I do not 
pay it, yet an Action doth not lie againſt me for 
FW not paying of it according to my promiſe, 3 Feb. 

| 1650. B.S. But if I, promiſe to pay it, if ]. S. will 
- i forbear to ſue G. D. for it till ſuch @ time, or ſuch like 
Oil conſideration, this is a good promiſe ; for here is a good 


Cons 
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conſideration, for this forbearance may be a preſudicty 
J.S. and a benefit to G.D: and alfo to him that makesth 
promiſe; but the Statute of Frauds and Perjuries bj 
ſince altered the Law in-this Caſes {ee for this'y 
Title Agreement. k 13 | 


Covenant. —_ 

FF one do Covenant generally to levy aEine « 

certain Lands, he that doth thus Cavenant,3 
not thereby bound to gabefore Commiſſionets Ar 
thorized by a Dedimus to take'this Fine toracknos 
ledge his conſent, Trin24 Cer. B.R. For it ſhall bein 
tended he was to do it in the ordinary way,: which im 
before Commiſſioners. buy hwy" 

Alſo upon a Covenant 'to - levy'.a Fine, th 
Party muſt bring his Writ of Covenant, andFÞre 
cipe and Concord, and-tender it to tha Covenanty 
m_—_ an Action of Covenant will lie for refulug 
TO UO at, 013 212 00% 

If a Leſſee for years Covenane exprefſly.to repir 
a Houſe let unto him, and during his Terny' th 
Houſe is burned down,, he is tyed by the Lawn 
repair or- new build it, whether it be burnt by 
negligence or other ways; Mich, 1649-:B. $.: For h 
bis expreſs Covenant he undertakes to undergo all Caſe 
alties , but he is not ſo tyed by a Covenant in. Law, m 
ther is Tenant at IWill ſo obliged. | 


Conſideratiot', 


(JE may fell his Freedom and Priviledge fa 
a Conſideration, Trin.' 24 Car. B.R. But with 
out a Conſideration he cannot part with it ſo, but thi 
be may recal bis grant of it at bis pleaſure 5 for by th 
Conſideration there is quid pro-quo, and it 15 inten 

be hath a full recompeuſe for his Freedom, by reaſon4 
bis own Contratt, See more of this in the Titk 
Bargain and Sale. ; 
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If a Deed of Feoffment be- made to two or three 
of Lands-or.Tenements;. and no confideration. 1s; 
i cxpreſſed in the Deed, for the-making of the 
LE Decd 3 it ſhall be/ incended-by the-Law, that” ic 

"WF was made to them in truſt for the:Feoffor, Ach. 
24 Car. B. R. For it ſhall not beiintended; he would 
part with bis Land without a Conſideration and yetithe 
Deed 'ſtrall be conftraed'to operate ſomething, aud «iſo 
that which: may ſcem-moſt teoſinable. ' _ 

Where a Fine is levied/and no Deed to lead the 
Uk, this Fine ſhaldin Conſtruction of Law be, zo 
the 'nfe of the Perſon-whoevied the Fine. = 

If 'theze be a donble/ Conſideration for the 
grounding of a prothife, for the. breach whereof 
an A&ion'is- brobght,.\though one. of the Conſi- 
derations be not goodz" yet. if the. other be good, 
and the promiſe broken; the Action will well lic 
upon that breach, 7+iv:51: B. S. For that one Conſc-. 
deration is enough to ſupport the promiſe, 


Common and Commoner,. 

A Common canfiot- be granted but by Deed, 

neither is a grant of? a Common, or of a Li- 

berty, within the Statute bf Uſes, Hil. 23 Car. int. 
Martin and Moor. 

Hogs are not Commonable Cattel: It ſeems 
they are not Commonable by reaſon of the deſtru- 
Rion they make in the Common by rooting, and: 
of their unruline(.in- reſpe& of other Bealts, 
Paſc. 1650. -B. S. ' Yet by conſent of the Commoners 
among #t themſelves, it '48 uſual to. pus Hogs upon Com- 
mons and Waſtes. *''! {\\ | Lad 

A Man cannot claim common Appurtenant for 
Geeſe, Plow. Com. 161.8; | 

A Common whichis of late times ere&ed, mult 
be efeted by Deed, 4:Now. 1650. B. S. becauſe it is 
a thing 


ST”T-rTo07 EHA355T*4 EaSST.2 


#46 = @The(actſedlRayttter 3 Or; 
4 thing again(t the partitalar intereſt of webm 
ruum, and therefore: the Law will (fee it baths gill 
nd ation to warrant it. -b 
7: Where there. is Comman-of i Vicinage, the Log 
of the Soil of 'one: Comman may encloſe. againh 
the ocher Common when he'pleaſeth. 
* The Lord -of the Soil 'of the» Cammon,.mg 
either ſurcharge-or encloſe .ar> averplus of a Cog 
mon, (that is) ſo much af it as-is more that nee 
ful for the Commoners to:cammon upon, int 
ard of the largeneſs of:the:'Comman, - and ty 
Gall number -of- Commoners-:and' of their Stog 
Bur if there be nor ſuch an' averplus of Comrng, 
he- cannot- ſurcharge or eneloſe ahy part of th 
Common, 1% Apr. 1650. B, $, Nor can be 'erethy 
Wirren , Cionies upon the Common, for this would h 
im prejudice of the Commoners but where there is'\n 
evepl of Common, there the ſurcharging, or encloſm 
can be no prejudice-to them. See the Statute of Weſt 
cap, 46. Stat. de Merton cap. 4+. 2 Init. $6,475. Vaugh 
256,257, Oc. | PI 2,07, 

A preſcription-to have ſolam. & ſeparalem Comm 
”iem, in certain: Lands doth. not exclude the 
Owner of the' Soil to have Paſture or Eftoven 
Vaugh. 255. Co. Lit. 122. a. 

Confeſſion, 

TF the Plaintiff in an Ejefione Firme will not fax 

the Tenanr'of the Land, againſt whom th; 
Action is brought, harmleſs from. all damages tha 
may befal him, by reaſon of the Action brought 
againſt him ; the Court will ſutfter. the Tenant 
confeſs the Afton ; bur if he will fave hint harm 
leſs, the Courr will not ſuffer him. to doit, 12 Ney 
1650. B. S. For as its reaſon that the Tenant ſhould ns 


be prejudiced by the Swit which concerns bim not 3 þ 
| neitht 


"TheUrennplihT.Sttomys -— <x41 
meither is it reaſon on the other ſide that he ſhould pre- 
judice the Plaimiff ; by dog of that hich he recerves 
no jof benefit by doing it > and by ſuch his doing binder 
the meme of the Right of the Parties concerned i a 
legal Tryat. 


{ 


-_ 


Copy. 

F upon a Tryal you will give part of a Copy of 
ui! Office i, it Faihok to prove a Deed, which 
ed is to prove rhe Parties Title to the Land in 
queſtion thar gives it in evidence 3 If that part of 
the Office given in evidence be not fo much of 
the Office as doth any way concern the Lands in 
queſtion, the Court will not admit it co be given 
it evidence, 28 Apr. 1651, B. S. For thengh ſome- 
thing in the Office may make for him who gives it m 
"evidence, yet it may, if all the Office be taken tegetber 
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. make againſt him, and therefore the Court will bave it 

18 «1 given in evidence, ad informandam conſcientiam 

mn CLE ſatisfie the Jury, or elſe no part of it ſhall be 
admitted in evidence. 

ar A Clauſe out of a Patent taken from the Chappel 

te of the Rolls cannot be given in evidence, but you 

en 88 muſt have a true Copy of the whole Charter exa- 


mined. 

The Jury upon a Tryal at the Bar, may not be 
admitted to have any Copies of Deeds, or other 
Writings, which were given in evidence unto 
he atey with them from the Bar to conſider of 
their Verdi&,which are not under Seal,28.4p.1651. 
B.S. Bit all Deeds or Writings under Seal, and given 
in evidence they may have, but nothing which was nit 
given in evidence may they have ; for this were to make 
new evidence which the Court heard not, which ought mt 
to be, for the Court gives their direction to the Jury upon 
ve evidence that is given in Court. 

Con: 
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| A Conveyance made unto. gne b his, rejat 
Name, although he is not the ſame Perſagi 
Law as he is reputed, yet is the Conveyant: 
good, becauſe it appears he was the ſame Perſy 
in fat who was intended to take by the Cone 
ance ; but if ſuch a Conveyance be made to r 
a Uſe, then it is not good, 28 pr. 1651, B, $. 
a 'Conveyance to raiſe @ Uſe is uſually made ty 
Stranger, and nit to cenny ops ule, and therefor, i 
it be uncertain who 15 the celtuy que uſe, the Com 
r@pce is void for the incertainty. | 
-» A Conveyance-cannot be fraudulant in patti 
it, and good as to the reſt, 30 Apr. 1650. B.S, 
if it be fraudulent, and woid in part, it is woid in a 
far it cannot be divided > for it 1s made, and is totd 
effec, uno flatu. : 
If I Covenant to convey Eands to another, 
am bound to do it at my own charges 3 except 
'be otherwiſe agreed betwixt us, Trim. 1651, RB 
For he is to perform the whole Covenant as his 
and the Covenantee is not bound to be aſſiſting urito hm 


the perfetFing thereof 
Certificate. 


HIS Court will not make a Rule for 

Judge to make a Certificate to them df 
matter done before him ; but if the Judge 
do it voluntarily they will receive it; - For 

Court cannot have conuſance of ſuch private Tranſd 


ons of Things: 


$: 
Clet 
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Clergy. 
N E. Ontlawed- for- Felony was brought to 
the: Bar,. and 'had his Clergy without Pur- 
gation, Lib, Int. 120, Mich. 17 H. 7. Rot. Inter pla- 
cita Regis, 


Y Roll Chief Juſtice, no Clerk ought to be ad- 
mitted into the Office of the Cute Brevium, 
without the conſent of the Lord Chiet Juſtice firſt 
obtained 3 and thoſe that are admitted, ought 
to be choſen out of the beſt Clerks in the Kings 
Bench Office, 1655. For the Lord Chief Fuftice 
hath a ſuper-intendent Power over all the Offices and 
Officers belonging to this Court, fer the better regula- 


8 tion of them in order to the readier adminiſtration of 


Tufice. 

The Court can order Matters between Attor- 
nics and their Clerks ; Attornies being Miniſters of 
the Court. 


Ja 


_— 
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Departure. 


HEN the Plaintiff doth reply in his Re- 
plication a matter which is contrary 
to that which is admitted in his Declara- 

ion, this is a departure from his Plea, A4tch. 
24 Car. B. S, and is as much as to deny what he 
ormerly admitted, which is to ſay and unſay, and is 
S- augbt for the incertainty, becauſe an Iſſue caunot be 

Jomned upon it, 


- 


Denifſoit 


© 


Denilon. 


'A N_ Aten'thatis made 2 Denifon by the King 

® Letters Patents, is thereby enabled” to pur 
chaſe Lands, bur he. is not thereby enabled to in 
herit the Lands of his Anceſtors as Heir at Lay, 
but as a Purchaſer he may enjoy Lands of hi 
Anceſtors, Mich: 24 Car. BR. But if be be natd:; 
zed by At of Parliament, be may imberit them oi 
Heir at Law, 4 well as have them by purchaſe ;\{& 6: 
1his doth reſtore him im Blood, and makes bim as a Fe 
born Englifh-man, and partaker of the Common Lav 
of the Land. 


Delivery. a 
TT hath been the coneſe to deliver a Leaſe o® 

Eje&tment ro the Party to whom the Letterdi® ' 
Attorny is delivered; and for his Actorny, by : 
tue of his Letter of Attorny, to deliver pofſelhultY 
of the Land let by Leaſe upon the delivery of thi . 
Leaſe, Paſch. 24 Car. B. R. But this courſe is ant 
quated, except it be in ſome ſpecial Caſes ; as win | 
the Tenant runs away, and the Hoſe is empty, and þ 
Poſſeſſor to be found to deliver the Declaration ti, 

The courſe now is to deliver a Copy of tal ; 
Declaration to the Tenant in poſſcflion, or to lf 3 
Wife (it is not good to a Servant or Child) a . 
at the fame time ro acquaint them with the Cali 7 
tents thereof; and alſo to give them notice, : 
unlefs they forthwith appear by fome Attomilf ,, 
there will be Judgment againſt them, and th! 
will be turned out of poſſeflion. 
A Deed cannot be delivered as an Eſcrow toy 
Party himſelf to whom the Deed is made, 77 ; 
24 Car. B. R. But it muſt be delivered to a Strange Pp 
an Eſcrow, for ſo ſoon as it is delivered to the Part) 

w 
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s »heom it is made, it takes effeft as a Deed, and cannot 
T bc an Eſcrow \ but when it is delivered as an Eſcrow, 
it takes no effe& till” is be delivered over to the Party 
to whom the Deed is made. ide Hob. 246. Cro, Eliza 
$84. 


Oower. 


Fter Verdict, and before Judgment; a Te- 
: nant was received to ſave his Term, Barton 
| &- Ux' werſus Leaver, Trin. 14 Car, f 

A Woman was not dowable of Tithes before cha 
Statute of 32 H. 8. 24 Car. B. R. For before that 
| few Tithes were in Lay-mens Hands, or were accompted 

> 4 Lay-fee. 

\ X A Woman is dowable of a Common Appen- 
'*X dant, but not of a Common in groſs, Paſc. 24 Car: 
"a B. R. For Common Appendant belongs to Lands and 
TE Tenements whereof ſhe was endowable, and cannot be 
ſevered. | 

A Woman may be endowed of the Profits of art 
Office, or of a Fair, or of a Market,  Paſc. 24 Car. 
B. R, becauſe it is an Inheritance, and may be reduced 
70 8 certainty 1ub modo. | | 

Dower is favoured in Law, and as it is favoured 
In it. felt, fo is the Party. that ſues ro recover hes 
Dower favoured in her proceedings,in Law to re- 
cover it, as much; as in juſtice may be permitted, 
Paſc. 2-4 Car. B. R. For the Common: Law duth extrar 
ordinarily favour, and protect Widows and Orphans, as 
needing moſt help. \ + "Pet | 

If a Woman elope from her Husband ſhe ſhall 
| loſe her Dower, jbut it ſhe be atterwards recons 
WES ciled to her Husband, and he afterwards dies ſo 

Tz reconciled , ſhe” ſhall be endowed, Dyer 196+ 
"I 2 24+ 
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A Woman is Qyorct a Mens & Thoro, ſhe ful 
noryrehllanging have her Dower ; this being buff. 
4 particular Divorce, Co. Lit. 235; 4. If | 

| 


Difference. 


Here is a difference between the Latin wor 
indilate and immediate, and it is more prope; 
to dire a Writ to be returned indilate, than wy, 
direct it' to be returned immediate, Hill. 23 (G7 
B.'R. For to return it indilate, & to return it wal iS 


much ſpeed as may be, and not to uſe any trifling*n3 
cuſes or delays to retard the return of it ; but tb retuni% 
immediate,  1mpoſſible,” for 'it will require ſome 


weniint time 'to'do'it in; and jt may fall out, long 


than ns expected. } 
F 


"All Habidi' Corpus's and Certioraries to infer? 
Cotrts within-twelves Miles' of London arc to kt 
returnable immediate. X00 ©% 


Depolitions, ; 


k 


hy es, #3 - 30 X 


co 
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To the allowance of PDepoſitions, as evidence 

it Law, a Copy of the Bill, and Anſwer regular- 

ly muſt be firtt proved 3 but where a Bill is pre- 

ferred for t@ have Witneſſes examined in perpe- 

am rei memoriam, and betore anſwer a Cammit- 

jon Iffues £0 examine de bene e{/e,and the Defendant 

MESoynsin the Commiſtton,and the Wirneſsdies before 

| PB Anſwer, and before he could be examined 3 Qu. it 

FIheſe Depoſizions are evidence, Heward and Tre 
T Iran, Mich. 4 W. & M, 

FJ Where Wicnefles are going to Sea, os long Jours 

n1nics; the Court upon motion will give leave td 

* FZcxamins them at a Judges Chamber, upon In- 

m Z*tcrrogatories in the preſence of the Attornies for 

' ©Fhe Plaintiff and Petendant, which Depoſitions 

ol . all a admitted ro be good evidence at the 

) 8” rYa b 
{ 


F< 
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*% 
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o 


Diſcyetion, 
EF1A/ Here a thing is left to any Perſon to bo dong 
i according to his diſcretion, the Law doth 
*Sntend ic muft be done with found Diſcretion, and 
*#F2ccording to Law ; and this Court hath power to 
mn Bredcebs things that are otherwiſe done, notwith- 
my SManding they be. left co. the difcretion of cthols 
$. 2t do them, Trim. 23 Car. B: R. For their Diſcres 
108 ions 2s 110t propetly Diſcretion, bus Folly or Madyreſs that 
(1097 Batt things contrary to Reaſin, and againſt Law, 


11V 


my : | #5 Devils, | 

a THE Words in Wills are always conftrued tg 

ar operate according to the intentipn of the 

"7.6 $Parties as near as cam be collected ; bur Words 

Wy that are inſnfible* and repugnant are void , 
* Hob, 3% | 


1 0 Y, 'Fhefs 


{SJ 


{ - 
W 
3 


148 The P2actical Regiſter z Or, 


Theſe Rules are always obſerved in the 
{trcuction of Wills. 

1. The intent of the Deviſor muſt be obſerved, 

2. The intent of the Will according to Law, 

3- The ſcope of the Will. 

4 To be lo intrepreted that ny Word ma 
have its effect, 'Rolls 1 Rep. fol. 318. * 
A Deviſke of the Profit of Lands for years, is; -n 
Devile of the Lands themſelves, for ſo many & + 
as the Profits are deviſed, Trin. 23 Car, B.R. tr © t 
except be have the Lands, be cannot come to take thJ” 
Profits. : 
If a Man deviſes his Lands to his Children wit 2 7 
out ſaying more; this is but a deviſc for life, 3618 Fl 
B. R. In Dickens and Marſhals Calc adjudged}; Hel 
23 Car. B. R. Becauſe there is no Eſtate limited, vl 7 
what the Law doth limit, which cannit be imeablf 
greater than for life. 

A- deviſes that B. ſhall -be Heir, or ſhall har 
all my Inheritance if the Law will bear it, in mo 4 
theſe Caſes a Fee paſſeth, Hob. fol. 2. 75. SY 
deviſe to a Man and his Succeffors ſhall paſs a Fe: ? 
Rolls 1 Rep. 395. k; 

Where the later partwof the Will doth manikb3* 
ly contradict the firſt part of che Will, the lar 

part ſhall ſtand, and not 'the firit, becauſe that'll 
the Deviſors laſt Will. = 

A deviſe to one of any thing which the Lan? 
would have caſt upon him, although it. had nat - 
been deviſed unto him, is a void deviſe 3 as a & 


cleviſe, for the Law ſhall adjudge him to be in y * 
deſcent, Mich. 24 Car. B. R. For his Title to it hr 
Law, is his ancient and beſt Title, and the Law wi 


adjudge him to take by that. 
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An Adminiſtrator of a Term cannot deviſe it, 
but an Executor of a Term may for an Execu- 
tor hath a greater Intereſt in his own Right than 
an Adminiſtrator hath ; but an Adminiſtrator of 
2 Term may in his life-time ſell ic, and the fale 
ſhall be good, but deviſe it he cannot, becauſe the 
"deviſe doth not take effe& till his death, and im- 
—mediately upon his death the Law veſts ic upon 
Phe Adminiſtrator de bonis non of the firſt Inte- 
tate, 1651. B. R. But an Executor hath hs Power 
om the Teſtator ; an Adminiſtrator is impowered by 
"t3he Ordinary. 


; 
ol Deodands. 
E:dands ( that is ) the Goods and Chattels of 
which felo de ſe ( that is ) of him that kills 
FHimſelf, do belong to the Kings chief Almoner, 
{ chat is) he that diſpoſeth of the Kings Alms, 
to diſtribute them to the Poor, or to employ them 
2n other pious Uſes 3 or to the Lords of Mannors 
Z24vho have grants thereof; and a diſcharge given 
ry or them any Perſon that hath ſuch Goods of 
2 felo de ſe, in his poſſeflion by the Almoner, or 
Dis Deputy, or ſuch Lord of a Mannor, is a good 
uLWilcharge in Law for them ; but a diſcharge given 
or them by an Under-depury, is no good dil- 
®Eharge, Trin. 23 Car. B. R. For be is no ſuch Officer 
"Hat the Law takes notice bh 
* Any thing which is fixed to the Freehold can- | 
Dot be forteiced to the Almoner as 42 .Deodand, 
rin, 16 Car, 2. R.in B. R, the King verſus Croſs and 
*Babin, Per Cur. 
2 The Original I ſuppoſe of Deodands came from 
me notion of Purgatory; for where a Perſon came to 
ſudden and untimely death, without having time 
be ſhrieved by a Prieſt, and to have the extream 
L 3 Unction 
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Undtion adminiſtred to him ; the thing whit 
was the occafion of his death became # Derdutl# 
ViZ. Was given to the Church to be diftiibuted inf 
/ Charity to Beads-men to pray the Soul of fach de 
ceaſed Perſon out of Purgatory. | 
Bona & Catalla felonum de ſe do not paſs by 
Grant from the King of bona & catalla felon 
Outtons Caſe, 1 Saunuers 354. = 


Demtiterer. 


F a Demurrer be entred, it cannot be wa 
except both the Plaintiff and Defendant (7 . 
conſent unto it, Mich, 22 Cay. B. R, Nor then wibi* 
out leave of the Court, becauſe by the Demtirrer bil 
Parties bave ſubmitted the matters in Law its queſta | 
berwixt them to the judgment of the Cort. '# 
A Demurrer may be upon a general Plea, kw; 
plication, Rejoynder, &e. as well as wpont 2 fn * 
cial Plea, Mich. 23 Ct. B. R. For all parts 
Preading t0 iſſue ought fo be nrcording to the Rult © 
Law, and if any pavt fil, the whole is hauphi, as. 
2ay therefore be detnurred whto. br 
Where a Plea or Replication concludes to if 
to the Country, there if the Plameiff or Det 
dant demars atter the words, Er de hoc ponit /e fu 
patriam, Or Et hoc petit quod inquiratur per patrial'sy 
the words Et pred” the Plaintiff or Defendant, 7 
the Cafe is; /imiliter, &c, muſt be truck our, 
thoſe are the Words which joyn the ue in Fat 
and when there comes: a Demurrer afrerwat? 
that is an Iſſue in Law. j 
If the Court doth perceive that 4 Demurrer is 3 
in only to' put off a Tryal, or for delaying of 
Proceadinigs, npor a motion. that the Defends 
may plead-as he will and r/ir; the Court offey 


The Actombliſh'd'Artny; f5f 
-\#} gmes makes a'Rule to plead in Craſtino; as he will 
fttand to ir. | 

% By the Statute of 27 Eliz. and Rules of this 
Court, the Cauſes of 'Demurrer ought to be ſfe- 
cially ſhewn, and not the general Expreflions of 
* Caret forma, Or duplex & incertum, or that it is a 
& negative pregnant; but he that demurs muſt ſhew 
© ſpecially for what he demurs, ſo that the other 
= Party may pay Coſts, and amcnd or diſcontinue 
paying Coſts, 
* All matters off form as well on the-part of hint 
** thatUemurs as of him that joyns in all patrs of the 
4 pleading are not to be inſiſted upon, unleſs ſpeci- 
= ally afligned in a Demurrer. 5 
> Where there ought to be alledgted a place from 
> whencethe venue ſhould come,and it is not alledged 
2 but omitted, and yer an Iſſue is joyned between 
Mi the Parties, and the Yenire is from the Body of the 

2 Coutity,the Defendant may demur upon the YVerire 
* Facias ( if he will ) but it he do not demur, bur 
ſuffer the Tryal to paſs, this is a good Fryal, Mich. 
= 22 Car. B. R, For he hath ſlipped his advantage of 
 Demurrer, and bere is a fair Tryal, and @ Verdit# 
4 given. upon the Oaths of twelve lawful ' Men who 
£3 beard the Evidence, and ſball be intended'to have well 
8 underſtood the matter of Fatt in queſtion betwixt the 
£8 Parties : But ſince by a Statute niade in the Reign 
, £5 Of KingiChazles TE, this'is aided, and all Tryals ate 
#* good which are tryed by a Jury of the propet 
= County. 


* Where a Statute gives-leave to plead generally; 

Z and the Party waves this leave, atid” pleads ſpect 

a ally, the other Parry may demur-updn his ſpecial 

488 Plea if it be not well: pleaded, Paſc.'23 Car. B. R. 

ls For though be needed not to have pleatled ſpecially, yet 

ns Paving done it, the' Plea muſt be good'at bis own pirit3 
I, 


and 
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and the Party is not to be barred of taking that adums 
rage of exception to the Plea, which the Law doth gin 
bim if it be not a good Pleg. | 
Upon a Demurrer to an evidence given to} 
Jury at a Tryal, the Jury are to be ry, | 
and not to paſs upon the Tryalz but the mater , 
in Law ( in queſtion upon the Demurrer is ef 
ferred to the Judges to deter mine, Paſc. 13 cal 
B. R. | 
A Demurrer to an evidence is, when the Pay 
that doth demur upon it, doth demand the Judy # 
ment of the Court, whethier the matrer give a 
evidence be ſufficient (admitting it to be all tne) 
to find a Verdict for the Plaintiff, upon the Ihe &” 
that is joyned betwixt him and the Defendan,® 
Paſc. 23 Car. B. R. And when ſuch a Demurre i 
taken, the Plaintiff and the Defendant muſt agreett 
matter of Fatt im diſpute betwixt them, otherwiſe tt 
Court cannot proceed to determine the matter im Leh 
but there muſt be .a enire de nova to try it, Trop 
23 Car. B. R. 
No ſpecial Pleadings or Demurrers in Law, n) 
any Cauſe here in Court now depending, or her 
after to be. proſecuted, ſhall be received by th! 
Clerks of the Papers of this Court before fb 
Pleas or Demurrers in Law ſhall be ſigned b te! 
Hand of fume Councellor for that purpoſe vi 
tained : And it is alſo farther ordered, That th? | 
Clerks of the Papers of this Court, in all Copiar® 
of Pleas and Paper-Books by them to be made uz" 
ſhall ſubſcribe to ſuch Copies of Pleas and Paper oh z 
Books, the Names of the Councel who har? 
ſigned ſuch Pleas as well on the behalf the Plair F 
riff as of the. Defendant; and that in all Book! 
delivered.to.the Judges of this Court, the Nams a; 
pf the Councellors who did ſign thoſe Pleas n 
We 
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| well on the behalf of the Plaintiff as the Defen- 


dant, ſhall be ſubſcribed in thoſe Books by the 
Clerks or Attornies who ſhall deliver the ſame, per 
Cur. Paſc. 16 Car. 2. Repis. 

The Party that is delayed in his Proceedings 
by reaſon of a Demurrer, may move the Court, 
ro appoint a ſhort day after to hear Councel ſpeak 
to the Demurrer, and the Court will grant it, Trin. 
23 Car. B. R. For the Ccurt cx Officio. is bound to fur- 
ther the Preceedings in T,aw depending before them as 
much as conveniently may be, 

In a Demurrer upon an evidence, the Party de- 
murred unto, may demand judgment of the Courr, 
whether he ought to joyn in the Demurrer or not, 
Trin. 23 Car. B.R. For if there be not a culourable 
matter for ts ground the Demurrer upon, the Court will 


* nt force the Party tojoyn in it, but will over-rule it, that 


juſtice may not be frivolouſly delayed. 
It was ſaid by Glyn Chief Juſtice, 1645S. upon 


£ a Pemurrer in Treſpaſs and Eje&ment between 
® Beſpoole and Newton.that he that demurs, contelſerh 
* thereby all the matters in fac alledged by the 


other Party that are well pleaded, but he doth 
not thereby admit of che Errors in plcading. 

That as a Demurrer at Common Law did con- 
eſs all matters formally pleaded ; ſo now by the 
Statute of 27 Eliz. a general Demurrer doth con- 
eſs all matters pleaded though unformally, accord- 
ing to the Forms meant by this Law ; for ſuch 
Forms are not now materia}, not being expreſled 
in the Demurrer, Hob. 233. 
| Aﬀer the Plaintiff and Defendant have joyned 
in the Iſſue which is to be tryed betwixt them ; 
neither of them can demur without the conſent of 
the other, Trin. 23 Car, B. R. For by their joyning in 
the ſue, both Parties have admitted the whole pleading 

59 
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to be good as to thy the Tue, arid therefore it is ted lit 
then to demur. 

But afterwards there may be a Repleader if th: 
Court ſce cauſe. | | 

There muſt be a ſpecial Demurrer to a hegatin 
Pregnant ( that is ) wp 70 Plea, which dat 
{ alto contaifr in it an affirmative, and to an argy #7 
mentative Plea, ( that is) a Plea which concluts# 
nothing dire&ly, but _ by way of Argumen®” 
or Reaſoning) and to a double Plea, for a gener © > 
Demurrer doth admit them to be good, Mil & 
23 Car. B. R. For it doth not ſhew any fault in tha © 
as a ſpecial Demlurrer doth; and the Conrt will intel * 
every pleadirig to be gobd till the contrary doth » © 

car. 

ln The Statute of 27 Eliz. doth not utterly rejet 
Form, for that were a diſhonour ro the Faw, an 
to make it in effe& no Art, but it requires onh! 
that it be diſcoverd' arid not uſed as a Share ton! 
trap, and that difcovery muſt not be confurlny 
and obſcure, bur ſpecial ; therefore it is not fi? 
cient to fay chat the' Demurrer is for Form; bu 
it muſt be expreſt in what particular, Hob. 232. | 

This Statute of 27 Ekz. divides it ſelf into tm; 
main Members. 5 

1. Want or imperfe&tion of Form. Pa 

2. The matter of Law or very Right, w5z. Trps 
true, meer, of very Right > to'which muff be ade 
that which the' Statute adds, viz. That this Right” 
according to which Judgment is to'be given, mit! ? 
appear in the Body of the Record, 1b:d., 8 

One may demur to a Demurrer for the doutk?# 
neſs of it; for a' Demurrer ought to have form” 


n 


ty and certainty in it to avoid Barbarifm, and 1 


veigling of the Court ; but it one that might #2 | 


mur, doth not demur to it,” but joyns in' rhe " 1 
murre!, 


*” or committed, or elſe bound over to anſwer 
7 rogatories, Mich. 22 Car. B. R, For it is a perlonal 
© Offetice for which be ir attached, and he ſhall not there- 
* forebt diſcharged, exctpt he yield obedicrice in Perſon. 
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marrer, the caritide demur afterwards; for he hath 


flipped his 4dvantage; Mich. 23 Car. B.R. Ro 

A Pemurrer i donble, when chat he that doth 
demur, doth aflign in his Derurrer, (for cauſe 
of it) one Ertor in Fac, arid attother Error in 
Law to be in the Plea uptn which He demiits, 
which he dughe not to do in bhe Demurter, Mich. 
23 Car. B. R. For if either of the taliſes of Demurrer 
be trie, it is enough to voertbrow the Plea, and it is 
at his liberty to tnfiff upon that which is beſt for bis 
in advantage, but Mot upon both, for this were to 
uz2le the proceedings. 

One nity dethitr to one ptt bF a Declaration, 
and yet pletd to the othet part of It with a Ducad, 
&c. Mich. 23 Cat. B. R. For this is but t0 admit of 
what is 2well pleaded, and to deny the teſt. 

The Judgment of the Court otght tot to, be 
_ upon an infiffficietit Declaration or Plea, 

ut you muſt demut to it; and then the matter 
comes judicially before the Conrt, Sir 1/iliam 
Ruſſets Cale, Trin. 24 Car. 


/Ditthats £, 


FF arr Attachment be gratited by the Court 
againft one, and he is theretiporr apprehended, 


* he fhall not be diſcharged upon an 2fidavit made 


ott his behalf; Þut he that is attached, muſt ap- 
pear in perſon in Conrt; and be there Gſcharged, 


ntcr- 


A parol agreement before it is broken may be 
ed by parol ; bur after ir is broken it can- 


063 _— 
3 not be difcharged without fatisfaction made for the 


breach 
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breach of it, Hill 22 Car. B. R. For by the breach of 
it, an injury is done to the Parties, which requires ſatiſ- F 8 
fa#ion, Hill. 20 Car. B. R. And ſuch ſatisfattion car "8 
not be diſcharged by parol. ' : 
If one be arreſted by a Latitat out of this Cour, BY 
and the Plaintiff do not remove him by a Habea 7 
Corpus to the Kings Bench, in two Terms after he |?! 
ſhall have his Super/edeas, and be diſcharged upon | 
common Bail ; ſo likewiſe if a Priſoner continus | 
ewo Termsin the Kings Bench,and no Declaratin * 
comes in againſt him, he ſhall be diſcharged upa © 
common Bail; but now by a late Statute mate © 
4 and 5 Wil. and Mar. The Plaintiff may declat 7 
againſt ſuch Priſoner in Cuſtodia Vic. 'or in Cuſtetu > 
A.B. Balliv. libertat. Decan. & Capitul. Eccleſie Colle E 
giat. Sandi Petri IWeſtm. or any other Bailiff of the © 
Liberty where ſuch Perſon is a Priſoner. But Note, * * 
The Plaintiff muſt charge ſuch Defendant witha | 
Writ in Cuſtody at his Suit before he can declare ©* 
againſt him. See Title Priſoners. is: 
It is now a controverted point, That if the Pit Þ I | 
ſon-keeper ſuffers a Priſoner to eſcape, and after? 


wards a. Scire facias ſued out againſt the Deien- 2: 
dant, and two Nichils returned, and he takenz” 
again, whether it is lawful or no, the Court ws 3 
divided in Opinion, Paſc. 21 Car. 2 Reg. in Com.B 2 
If it be a voluntery Eſcape in the Priſon-keeper it ſeem FY ( 
70 me t0 be a Diſcharge, but if the Eſcape was tertiou p J 
it is not, for no Perſon ſhall take advantage of bis om FB 
Tore. Bev 
If the Plaintiff, at whoſe Suit the Defendants Pf, 
in Execution, do give the Defendant leave to 8 Þ#;, 
atlarge ( that is) out of Priſon, the Execution 5 BC 
thereby diſcharged ; and if the Plaintiff do take | 
the' Defendant again upon the ſame Execution, By, 
and commit him to priſon, the Defendant may By 


bring 
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bring an Audita Querela againſt the Plaintiff, for his 
illegal impriſoning of him, Mich. 23 Car. B. R. For 
it ſhall be intended that the Plaintiff had ſatisfaftion 
upon the Execution, or elſe he would not have given the 
| Defendant leave to go at large and therefore if he take 
” him again upon the ſame Execution, the Law will ads 
judge it an unjuſt wexation, for which an Audita 
Querela doth lie. 

A Priſoner that is committed for Felony, and 
brought to this Bar by a Habeas Corpus, cannot be 
diſcharged, although the return upon the Habeas 
* Corpus be not ſufficient to give the Court farisfa- 
= con that the was juſtly committed, Paſc. 24 Car. 
* B.R. For the Court is always cautious bow they give 
* Liberty to Capital Offenders, becauſe the puniſhing of 
ſuch Offences concerns much the good of the Kingdom in 
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Q * its Peace and Safety. 

oy A Priſoner that is brought to the Bar to be bail- 
> ed by a Writ of Habeas Corpus, if he were com- 
. > mitted for matter on- the Crown ſide, muſt be 
[it © 


> brought into the Court on the Crown fide, that is) 
l- > Crown-Office fits 3 but it he ſtands committed for 
en > a matter determinable on the Pleas fide, he muſt 
"z 2 be brought into Court to be bailed on that fide of 
> the Court where the Maſter of the Kings Bench 
£2 Office ſits, viz. on the left hand of the Lord Chief 
E#Juſtice, Paſc. 24 Car. B. R. For the Kings Bench 
Court is @ Court which holds Plea in a double Capacity, 
 Eviz. In Criminal Matters which concern the Publick, 
it's Rand in Civil Matters ariſing ketwixt Subjetf and Sub- 
8 ject, and in thoſe reſpects it hath ſeveral Offices and 
n 5 FFOfficers appropriated to the tranſaciion and diſpatch of 
ake PEMatters Criminal and Civil ; and thoſe Officers have 
100, BF beir conſtant and known Offices and Places in Court to 


may BY for diſpatch of ſuch Matters. 


ring 


Of 
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Qi later time it hath been permitted by the 
Court to dikcharge the Bail, if he bring ia the 
Principal betore the return, of the ſecond Sem 
Facias ifſued out againſt che Bail, but anciendly i 
was not ſo, Mich. 24 Car. b R. This 1s in fawond 
the. Rail, whows 1 conceive the Law dub therefore fe 
wur, becauſe it judgeth it hard for one Man ty pol. 
enother Mans Debt, which he intended not to do, thayit 
be hecome Rail for buy, 44 
Payment of tha Mony due nppn the Judgmen ©. 
1s no'Plea to a Seire Eqcias ; but in a Scire Fact 
againſt the Bat),' the Bail may plead that the pi- £7 
cipal paid the, 'Mony, becauſe the Words of & 3 
Candition af the Recognizance are, that the Bu” 
cipal ſhall render his Body to priſon, or pay > 
Candemnation, or the Bail will do it for hin; 5 
ſo that if the principal pays the Condemnatia '* 
he hath perfarmed the Condition of the Recagi- Þ 
Zancc. of 
A Judgment cannot be diſcharged by pleadug” 
a Barol Agreement between the Parties to i 
charge it, 24. Fon. 1650. B. S. For matters of Real 
are ua to be wiped off with Words; for Recaxds a #* 
Sip mage upou ſolemn deliberatiap, and are of at _ 
Nature, and great regard in Law > but a Releaſe witF's 
Hand aud Seal is a good Diſcharge. C 


Difletſo?. VS. 


= 177; 


a= one enter wrongfully. into my. Lands, and; 7 
His Entry I accept Rent of him for the Las 7 


I cannot afterwards take him for a Diſkeifor, 7 
24 Car. B. R. For by my acceptance of the Rent 1 
aſſented to his Entry, and purged the wrong by 
ting him for my Tenant, Mull verſus Mull; Pafe6 ji © 
ice Dyer 173. pl. 15s Y? LAN G 


0 
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Where a Leaſe is yoidable, acceptance of the 
ure" hrs the Leaſe gogd; but where the 


fl Leaſe is void, no accepeaiice of Rent or other A& 
;f can maks 1t good. | 

; Tenant tor years fyrrenders his Term to the 
#5 Leſſor, and continues Bill in poſſeſſion, Paying his 
M a this is no Dilleifhn, Dyer 92. pf. 34, 173, 
t = 101, | 


” Leſſee for years yg gh his Term and con- 
- |tinyes the paſletſion, he is no Piſſeiſor bur ar the 
== pleaſure at che Lefſor, and is as Tenant p;r ſuf- 
Lk {-rance Co. Fac. 304. Plow. Com. 393. 


; - Diſtreſs and Diſtringas, 
T TP E ſeiſing of a Stray is not a Diſtreſs of it, for 
3 + he that doth fciſe ir claims a Property in it, 
in 1%. 2-conditional Property, that is, if it be nor 
gi pwned within a year and a day, 21 Car. B R. 
224"d no May can diſtrgin that in which be claims any 
del roperty 4 for to diſtrain is but to take one thing 
reFor anatber, 4nd to gut it into the cuſtody of the Law 
ol 8s @ Fledge for another thing which i due t9 him that 
2-14 diftrain from bins that w diſtrained. | 
*$ An Amercement lies not againlt a Sheriff out © 
$5 Otfice for a Mifdemeanar'dong by him whil 
e was in his Office 3 but a Difringas nuper Vice: 
iti lies againſt him for it, Paſch. 24 Car. B. R. 
For an Amercement lies properly againſt an Officer of the 
Youre for ſome Miſdemeanor, and s got a Proceſs of the 
Fourt as @ Diſtringas 1s, which may iſſue forth againſt 
(447. i5 a Stranger, | 
The Writ of Vexire Facigs, for the Sheriff to ſury- __ 
ona Jury, is returnable Þ him into the Court, * 
ad, upon the return made of ir tg. him, thers 
ues out of the Court another Writ called a Dj- 
ingas Furatores, to cauſe the Jury to ___ in 
ourt 
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Court at the Tryal of the Cauſe, if the Tryal he 
at the Bar in this Court, or at the Aflizes in the 


County where the Action lies, it the Tryal be to | 


be there, Mich. 24 Car. B, R. The Venire is in the 
nature of a Summons, but a Diltringas is @ Proceſs of 
@ higher nature to make them appear upon a Penal, 
and ſo many. as make default forfeit Iſſues. 

The Writ of Diſtringas Faratores ought to he 
delivered unto the Sheriff {o timely, that he may 
warn the Jury to appear four days before the Wric 
15 returnable, if the Jurors live within forty miles 
of the place of Tryal, and cight days if they live 
farther off, 13 Maii 1651. B.S, That they may have 


time 10 ſettle their own Buſineſſes, and prepare for then © 


Travelling. 


No Writ of alias or pluries Diſtringas Fur. tim 


tales, for the trying of Iffues at the Bar, ſhall be 
fued out before the precedent Writ of Difringa Þ 
Fur. with the Panel of the Names of the Jury | 
1t annex't ſhall be delivered to the Secondary ot 
this Court, to the intent that the Iflues forfeited 
by the Jury for their not appearing upon the pre 
cedent Writ may be duly eſtreated, per Cur. Hil F 
14 and 15 Car. 2. Rep. , 
Where a Juror is withdrawn there ought to iſſue 
out a Diſtringas, with a decem tales, and notaVn 


Aces 
P 


Lilcontinuance. 


| Proceſs is ſaid to be diſcontinued, when i 

appears by the Record that no care wif 
taken to continue the proceeding thereitr, in orde! 
to the determination thereof, bur the Parties wen 
fine die in Court. | 


Ti 
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The Plaintiff cannot diſcontinue his Suit after a 
general or ſpecial Verdict, Demugrer or Iſſue 
joyned and entred without leave of the Court, 
Read and Bradſhaw, Palc. 1649. | 

A diſcontinuance in Proceſs is helped, if there 
follow a Verdi& in the Cauſe, and the Party do 
alſo appear upon the Verdict, 21 Car. B. R. For 
by the Verdi and Appearance thereupon, it is admitted 
that the Proceſs hath been duly proceeded in, | 

Where a Vouchee may be eſſoigned, and the 
Eſſoign is not adjourned, this is a Diſcontinuance z 
but where it is not neceſſary the Vouchee ſhould 
be effoigned, there the want of adjournment of 
the Eſſoign makes no Diſcontinuance, Hill, 22 Car. 


© B. R. Becauſe where an Eſſoignment is neceſſary, there 


it is accounted part of the Proceſs, and the not adjourn- 
ment of it muſt be a Diſcontinuance of the Proceſs 3 bit 
where ut 1s not neceſſary, there it is accounted as no part 
of the Proceſs, and for its not being adjourned doth nict 
diſcontinue the Proceſs. 

An Appeal may as well be diſcontinued by ths 
defe& of the Proceſs or proceeding in it, as ic 
may be by the inſufficiency of the Original Wric, 
Hill.'22 Car. B. R. For by ſuch defett in the proceeding, 
the matter depending in Court is as it were out of Court, 
and made not depending, although the Court was ſuf+ 
ficiemly at firſt poſſeſſed of the Cauſe by the ſufficiency 
of the Original Writ , but if the Original Writ be nt. 


| good, the Court is wot rightly poſſeſſed of the Cauſe, and 


then ajl Proceedings upon it are null, and are to be dſ+ 
continued, : 
The Plaintiff cannot diſcontinue his Action after 


{ a Demurrer joyned and entred, or afrer a general 


or ſpecial Verdict found,or after a Wric of Enquiry 
executed without leave of the Court, Per Magiſtr: 
Liveſay, & alios; &&. Paſe, 2 "s Car. 2. Reg. 


he 
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The Plaintiff may diſcontinue his Action by the 
leave of the Court, after he hath joyned in De 
mucrer with the Defendant, paying Coſts to the F 
Defendant, if the Demurrer was only upon matter þ 
of form in the pleading ; but if the Demurrer was 
as well upon matter of ſubſtance as upon matter 
of form, there he cannot diſcontinue his Aion 
but by leave of the Court, and with the Defen- 
dants conſent, Mich. 24 Car. B. R. for there is a grea 
difference betwixt a Demurrer joyned upon a matter ily Þ 
of Form, and a Demurrer joyned upcn matter of Lay 
and Subſtance. 

A diſcontinuance of an Action or Snit, is not 
a perfect diſcontinuance until it be entered upon 
the Roll ; for the entry of it makes it part of th: 
Record, and a Record cannot be diſcontinued bu F 
by matter of Record ; but ifthis diſcontinuance: F 
to be pleaded, it is not neceſſary to plead the Er 
try of it, Trin. 23 Care B. R. For it ſhall be intend 
that it is entred without ſhewing it. 

In the Caſe of Robinſon and Vanbrage, Mich.r65, 
After a Demurrer joyned, and ſpoken unto by 
Councel on both ſides, it was moved that th 
Plaintiff might diſcontinne his Aftion. G/yn Chir 
Juſtice anſwered, That this motion hach bez 
ſometimes granted, and ſometimes denied ; and 
that the Common Pleas denied this morion in tht 
Caſe of Butler and Baker. 

Where a demurrer is a general demurrer, where 
as it ought to have been a ſpecial demurrer ; this q 
a diſcontinuance, and there can be no Judgmen n 
given inthe Caſe upon ſuch a demurrer,Hill.22 Co ;; 


bong wan, 4 A ws wt a A. 


B. R. Becauſe by the Diſcontinuance the Cauſe x out! : 
Court. 

'bitrati leadet of 

Afcer a demurrer upon an Arbitration pleadeey - 


it is not uſual to difcontinue the Action, Mid 
24 (a 
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24 Car. B. R. But to argue the Demurrey to try the 
validity of the Arbitration [0 pleaded ta awoid delay. 


Dilcent. 


A Man can have Lands no other ways than by 


diſcent or purchaſe. 

By the Laws of England Children inherit their 
Anceſtors without limit in the Right aſcending 
line, and the Anceſtors cannor inherit their Chil- 
dren > but in the collateral lines of Uncle and 
Nephew, the Uncle as well inherits the Nephew 


| asthe Nephew che Uncle, Vaugh. 244. 


Where a Man claims as Heir in Fee-ſimple to 


* any Man by diſcent, he muſt make himſelf Heir 
* to him who was laſt actually feized of the Frees 
$ hold, Co. Lit. 11.6, 


Where Lands diſcend to the Son from the Father, 


| and he enters and dies ſeiſed without Iflue 3 this 


Land ſhall diſcend to the Heirs of the part of the 
Father, and it there be no Heirs of the part of 
the Father, the Lands ſhall eſcheat ; ſo likewile ic 
is where Lands difſcend on the part of the Mother, 
Co, Lit. 13. a. But in caſe of a Purchaſe it is other- 
wiſe ; for if the Son purchaſe Lands and die with- 
out Iſſue, the Heirs of the Fathers part, if any, 
ſhall have it; but if none, then the Heirs of the 
Mothers part, 14:4. 

No Perſon fhall have Lands in Fee-ſimple by 
difcent, unleſs he be Heir of che whole Blood : 
for if a Man hath two Sons by two Venters, and 
the eldeſt purchaſeth Lands and dies wichour ue, 
the younger Brother ſhall not inherit, but the Siſter 
of the whole Blood, if any ; if not, the Uncle, &c. 
of thy whole Blood, 1bid. 14. 4. 


M 2 Wherg 


i 
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Where a Man hath a Son and Daughter by one # 
Venter, and a Son by another Venter, and die, F; 
the eldeſt Son enters and dies fſeiſed, here the þ 
Daughter ſhall inherit to ner Brother 3 but if th; 
elder Brother had not died feifed, then the ſecond 
Son ſhould have inherited as Heir to his Fathe; 
Lit. Set. 8. , 

Where there are two Brothers by diverſe J.|# 
ters, and the elder is ſeiſed in Fee, and dies with-F 
out Iſſue, this cannot diſcend to his Brother of th: 
half Blood, but to his Uncle of the whole ; now 
if the Uncle enters, and dies ſeiſed, this ſhall di-F 
ſcend from the Uncle to the ſecond Brother; ir 
he is of the whole Blood to the Uncle, 14:4. : 

The moſt worthy of Blood ſhall inherit; «| 
where a Man hath three or more Sons, and tz 
middle Son purchaſeth Lands in Fee-fimple, ai 
dies without Iſſue, this Eſtate ſhall go to his elit 
Brother and his Heirs 3 1o alſo if the youngd 
Brother purchaſeth Lands, &c. and dies with 
Hue, his Eſtate ſhall go to his eldeſt Brother a 
his Heirs, Lit. Set. 5. | 

No Man can raiſe a Fee-ſimple to his on 
right Heirs, by the name of Heirs, as a Purchak 
neither by conveyance of Land, nor by Ule, n 
by Devile; nay,a Devite to a Man that isnextH 
and his Heirs is void, becauſe in all theſe. Ci 
the Heirs ſhall take by Diſcent 3 tor forticr & 


| 


tentior eff diſpoſutio Legis quam hominis. See C6 pr 
and Cjerk, Caſe, Hob. 30. rug 
Wc 

Demand, K 


Here there is a demand of a thing to W #4 
made, there the demand mult be a legal 
mand C that is) it mult bg madsg in ſuch mans 
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as the Law requires 3 otherwiſe he that made the 
demand can take no advantage in Law upon this 
dezmand, Hzll. 21 Car. B. R. That ts, where the Law 
doth dirett a demand to be made by one Perſon unto an- 
other ; for the not doing whereof, he that demands the 
thing to be done, may by Law take an advantage 
againſt the other Perſon for the not doing thereof, there 
it muſt be a legal demand, 

If there be no place expreſſed in a Deed, where 
a Rent for Land, or a Nemine Penz, or any other 
thing demandable ſhall be made, the Law doth 
then dire&, that the demand ſhall be made upon 
the Land, &-c. out of which the Rent, or Nomine 
Pene, or other thing demandable do iffue or go 
out of, Hill. 21 Car. B.R. For that is the moſt pro 


* place to make ſuch a demand, becauſe the Rent and 
 Nomine pcenz partakes of the nature of the Land, out 


ef which they iſſue; yet the Parties by their Agreement 
may diret the demand to be made elſewhere > for modus 
& conventio vincunt Legem. 

A demand of a Rent reſerved upon a Leaſe 
made of a Meſſuage with Lands belonging to it, 


{ ought to be made at the Meſſuage, becauſe the 


Meſluage is the molt eminent part and place ofthe 
thing let, and moſt notorious tor-the Leſſee to take 
the beſt notice of the demand, 21 Car. B. R, For 
the Leſſee ſhall be preſumed to be more converſant there 
than in any other place; yet if the Demaud were 
made up'n any part of the Lan1, and the Leſſor can 


prove that the Leſſee was there and tcok notice of it, 


8 1 ſuppoſe it is a good demand 3 but although he be not 


= pou the Houſe when the demand was made at the 


Houſe, yet that ts good enough, the Houſe being the moſt 
notorious place, at which place the Law requires the des 
mand to be made. 


M 3 Wherg 
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Where the Rent: is made payable at a certain 
lace from the Land, there needs no demand of 
the Rent upon the Land for a Re-entry, See Dyer | 
6S. pl. 24, 239. pl. 12. Plow. Com, 71, 
The Parties bringing of an Action of Debt for 
Monies due upon an Obligation, and the taking of 
2a diſtre(s for Rent by him unto wham the Rent i; 
due, is a good demand in Law of the Debt due 
by the Obligation, and of the Rent, Trin. 22 Car, 
B. R. For in the one caſe the Mony is demanded in th K 
Writ, and in the other the taking of the Diſtreſs s « & 
real, though a ſilevt demand of the duty due, for th Þ 
which the Diſtreſs is taken. 6 

The bringing of the Action is a good demani F 
of the Mony upon an Indebitatus Aſſumpſir, where Þ 
it is an implicice Aſſumpſit, but where it is a 
actual Aſſumpſit there a demand is requiſite, $ 

A demand in a Precipe to recover Lands, ough & 
to be more certain than a demand in a Writ od & 
Dower, 18 Now. 1650. B. S, For Dower is one "ol 
the things fawviured m Law, and the Demand nK 
Dower is ſuppiſed to be made by a Woman, wh 
wy preſumed to be conuſant of the Punctilio's of th 

aWw,. £ 

Where there is a Re-entry for non-payment oF 
Rent, upon a Leaſe, the Leifor or ſome other Peri 
ſon by his dire&ion muit go upon the day df 
Grace,a little before Sun-ſet, and at the door of th'F 
Houſe, or moſt notorious place of the thing demi 
fed, and ſay theſe words,viz. I do here demand the 
Sum of, &c. for half a years Rent due for this and 
other things, herewith demiſed to A. B. at Ma 
laſt, and yetunpaid; and after ſuch demand made 
the Party muſt continue upon the place till it 1 
ſo dark that you cannot diſtinguiſh good Mon 
from bad; and if no body comes to pay the _ 

ene 


> 
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then the next day, or ſome day after the Leſſor 


| muſt make his actual Entry, and then he hath 


avoided the Leaſe, fo that he may bring his Eje&- 
ment, or an Action of Treſpals. 


Declaration. 


N Covenant there needs no more of the Deed 
to be mentioned in the Declaration, than only 

ſo far as in the Covenant where the breach is to 
be affirmed, and then you muſt conclude pro- 
ut per Indenturam or Articulos, &C. hic in Cur, 
prolat. inter alia plenius apparet, nor in Slander there 
needs no more inducement or preamble than is 
neceſſary, except where a ſpecial Colloquium is re> 


| quiſitez the like is to be obſerved in Actions up- 


© on general Statutes, as in an Action of Debt for 


Tithes, &c. 

A Plaintiff after Plea pleaded, or before Plea 
pleaded, after the ſecond Term ſhall not add a 
new Count to his Declaration, as in Indebitatus Aſ- 


* ſumpſit, or the like, upon pretence of mending his 


& Declaration, Per Magiſtrum Liveſay, & alios, Cs 


Paſc. 21 Car. 2. Reg. 
A Declaration may be againſt one that is in cu- 


; ſtody of the Marſhal of this Court upon an Infor- 


mation, although he doth not appear to an Action, 
Hill. 21 Cay. B. R. For his appearance is not neceſſary, 


* becauſe being in cuſtody he is praſens in Curia,and it is 
| asmuch as if he had appeared and given Bail to the Ati- 


on, or elſe had been committed for not giving of Bail. 


The Plaintiff is not compellable to file his De- 
claration ; yet if it be not filed, and afterwards 
Judgment is given in the Cauſe for the Plaintiff 
upon Demurrer, upon Default or Confeffion, the 
Judgment is erroneous for want of a Declaration, 
Hill, 21 Car. B. R, ; For before it is filed it is 70t upon 

M 4 Revert, 
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Record, and ſo there is no Declaration to warrant th, 
Fudgment , He is not compellable, becauſe the Law jr. 
ſumes be will do it becauſe of the prejudice may befal | 
him by the not doing of it, and the Law will not & | 
needleſs things. | 
"* If there be no Bill filed, this is no Error after 
Verdict ; but if there be a Bill filled, and that prove Þ 
to be an erroneous Bill, that erroncous Bill will F 
reverſe the Judgment after a Verdi&; for the Þ 
tatute of Teofar!s doth not extend to erroneous 
Bills, but only where there are not any Bilk F 
filed. A 
If the Plaintiffs Attorny do file a Declaration 
againſt the Defendant in the Kings Bench Offce, # 
after the common Bail filed, the Defendant is n F 
ſtrineſs bound to take notice of the Declaratin & 
at his peril, 21 Car. B. R. And it is not neceſſa &- 
for him to give bim a Copy of the Declaration to th} 
Defendants Attorny ; for be may take one out of th} 
Office yet it is uſual to give a Copy, and it is account 
to be fair Prattice to do it; and by ſome Attornie | 
have heard it affirmed that it is neceſſary, and ought i? 
be aone, otherwiſe it is irregular Prattice, + 
If an Information be upon a corrupt ContratF 
made againft the Statute of 21 Fac. made again 
Ulſury, he muſt expreſs in the Information, th: 
the Defendant crrrapte agreavit, or elſe he mult 
ſhew that the Contract was made pro uſura, cor'Þ 
trary to the Statute 21 Car. B. R. For he muſt pri 
ſue the words if :he Statute, and thoſe words are thi® 
wery foundation upon which the Statute doth enable Kt 
Phrtntiff to bring bis Att:on. $i 
One may not regularly declare againſt one thi 
is not either in Cu/?edia Mareſchall;, or that hati 
not filed his Bail, or that is not a priviledged Pe 
{on in this Court, 21 Car, B.R. For no other w# 
1 


\ 


6 
'S 


The Accomplifh'd Attozny. 169 


can any one be ſaid to be preſent in Court, and ſ6 the 
Court hath no conuſance of the matter \, for if the De- 


fendant were in the County Gaol, or other Priſon, be> 
fore the Statute of 4 and 5 W. and M. the Plaintiff 


could not declare againſt: him, but muſt bring him up, 
end turn him over by Habeas Corpus ; but now by 
that Statute be ſhall be charged with a Declaration in 
the Cuſtody of the Sheriff, or Bail:ff of the Liberty in 
whoſe CuFtody he s. 

Where and how a Declaration may be amended, 
and where not, wid. Amendment. 

If one be in Cuſtody of the Marſchal of this 
Court at the Suit of F. $S. or have put in common 
Bail in this Court to the Action of F. S. any 
other Perſon may put in a Declaration againſt 
him, the ſame Term he was committed in cuſtody, 
or did put in Bail as aforeſaid. Note, In Caſe of 
common Bail filed, the Dec}aration mult be filed, 
ſedente Curia, 21 Car. B. R. For hu being in Cuſtody, 
or by putting in Beil, do ſuppoſe him always preſent in 
Court to anſwer any Perſon, ſo that it is needleſs to take 
cut any further Proceſs to bring him in to anſwer ;, but 
won ſuch a Declaration given unto him he muſt plead 
at his peril, 

Where a Bill is filed againſt a priviledg'd Per- 
fon, although he is ſuppoſed to be always pre- 
ſent in Court, yet a Copy of the Bill ought to 
be delivered to him before the Rules for pleading 
are out. 

If a Bill be filed againſt a Priſoner,yet if there be 
not a Copy thereof delivered to the Priſoner him 
ſelf, or to the Turnkey of the Priſon, acquaint- 
ing him what it is, the Plaintiff cannot proceed 
to Judgment, but if he doth the Court will ſet 
it aſide, 


if 
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If the Plaintiffs Attorny deliver a Declaration 
to the Defendants Attorny, and after doth amend 
his Declaration, and tenders another Copy to the 
Defendants Attorny, wiz. as he hath amended it; 
the Defendants Atrorny is not bound to receive it, 
except the Maſter of the Office.or a Judge, do order 
him to receive it, or tnat the matter be moved in 
Court, and thereupon the Court do order him to 
receive it, Mich. 22 Car. Þ, R. for it may be in ſub 
ftance a new Declaration, and may require a differen 
Plea, which the Maſter of the Office, or the Court muſt 
qudge of, and not the Attornies. 

The Plaintiff may amend his Declaration in 
matter of Form, after a general Iflue pleaded be. | 
fore Entry, without paying Coſts, or giving In- £ 
parlance : but if he amend in ſubſtance, then he 
muſt pay Coſts, or give an Imparlance at his Ele & 
ion 3 alſo if he amend in ſubſtance after a ſpe | 
cial Plea pleaded,then he mult pay Coſts, although # 
he would give an Imparlance, Per Magi/trum [ie Þ 
ſay, & alios, Paſc. 21 Cur. 2. Reg, b- 

Where an Amendment is not fo great as to de- 
face the Record, the Court will give leave to Þ 
amend the Record after the Entry upon payment 
of Colts. 

The Plaintiff in this Court is bound by the Law 
to declare againſt che Detendant within ewo Terms 
next after his Commitment, upon a Habeas Corpm 
in Court to the Plaintitis Aion 3 bur the Court 
upon the Defendants motion doth uſually make 
the Plaintiff declare againſt the Defendant in cu- Þ 
ſtody, and if upon ſuch Declaration it appears to Þ 
the Court that there is no cauſe to give ſpecial 
Bail, then the Plaintiff muſt be enforced to let the Þ 
Detendant go at large upon common Bail 3 aifo 

it he do nor declare againſt him in two Terms 
Next 


" ——_—_ ”" wy. 
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next after the Commitment the Plaintiif muſt 
then take common Bail of him, Mich. 22 Car. R.R. 
and Mich. 1650. B. S. For it ſhall be preſumed, if 
there had been cauſe for ſpecial Bail, the Plaintiff would 
not have been ſo dilatory in his Proceedings, and beſides, 
the Defendants ampriſcument is made longer by the Plains 
tiffs delay, and w conſiderable. 

A Declaration muſt be certain, and the Court 
is not to take things in it by implication 3 and alſo 
if it be not certain, the Deiendant cannot make 
a Girec&t anſwer unto it, Mich. 22 Car. B. R. and 
Palch. 24 Car. B. R. as be ought to do; for the Law 
Ives plain dealing, and allows not/of ſubtil and catching 
Pleadings. 

The Plaintiff is to file his Declaration in the 
Office, and all Copies which are made of it, and 
the Record it felt of the Cauſe ought to he direct: 
ed and warranted by it, 22 Car. B. R. For the filing 
of it there puts it in;o ſafe Hands, and makes it authen- 
tical, and it 1s the ground-work of the Cauſe depend- 
ing, and is as the Original Writ is im the Common 
Pleas. 

If an Action upon the Caſe be brought upon 
an Afſumplic, the Plaintiff muſt declare upon the 
whole promiſe made, and not upon part of it, 
elſe the Plaintiff upon the Tryal will be Non-ſuit, 
Mich. 22 Car. B. R. For the omitting of any part of 
the promiſe may alter the promiſe, and make the Caſe 
different for the truth and reality of it, as it would have 
been if the whole promiſe bad been truly ſet forth, 

Where the Plaintiff doth declare as Executor,or 
Adminiſtrator, he ought to ſet forth the Probate 
of the Will, and the Letters of Adminiſtration 
granted unto him in his Declaration, with a pro- 
fert in Curia of them, otherwiſe the Dzclaration is 
not good, but the Detendant may demur upon in 
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Mich. #2 Car. B. R. For without (hewing them thy 
do not entitle themſelves to the Attion brought, mn 
make themſelves Perſons enabled by Law to bring the 
Adims for it doth not appear to the Court that ther, | 
was ſuch a Will made, or that there were ſuch_Itt- 
ters of Adminiſtration granted,or that the Plaintiffs ar 
Executors,or Adminiſtrators under which Title they ſu 

If a Declaration be defective in mateer of form 
only, and the Defendant doth take no exception 
againſt it, but pleads to Ifſue.and a Verdidt is there- F 
upon found for the Plaintiff, the Defendant can- 
not afterwards take advantage of this detect in 
the Declaration, for the defe& is helped by the F 
Verdict ; but if the Declaration be infſufficientin F 
matter of ſubſtance, the Verdi& will not help it, F 
but the Plaintiff may take the advantage of the Þ 
inſufficiency of it after a Verdict, Mich. 23 Car. } 
B. R. For where it is defeftive in ſubſtance, there can | 
be no good Fudgment given, nitwith{tanding the Var | 
aitt which only finds mat;er of Fatt, and leaves tr Þ 
Law to the Court. i” 

All matters which do lie in the Cognizance of | 
the Court, ought to be ſet forth certainly in a De- 
claration, for the Court is to give judgment upon 
the pleading, as it ſtands plain and clear before 
them ; but it is not neceſſary to ſet forth certain- 
ly matters of Fa& which are tryable by the Jury, 
Hill. 22 Car. B. R. Y 

It the Plaintifts Attorny cannot fhnd the Defer- 
Qnants Attorny to deliver a Declaration unto him, 
he may tile the Declaration in the Office, and that -Þ 
{hall be accounted a good delivery of ir, fo thi Þ 
it the Defendant do not plead according to the | 
Rules of the Court, Judgment may be entred 
againſt him, Paſc. 13 Car. BR. For it 15 intended 
that Aitornies eurht to attend in the Office, ana there 
i 
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to inform themſelves in the Proceedings of their Clients 
Cauſes. 

A thing that is good and warrantable to be pur 
into a Writ, is good and warrantable in a Declara- 
tion, Trin.13 Car. B. R. For the Declaration u ground- 
ed upon, and warranted by the Writ, and the Declara- 
tion doth but ſet forth at large what us ſummarily ex- 
preſſed in the Writ. 

If there be words in a Declaration which have 
no ſignification, the words ſhall be adjudged to be 
void words, and ſhall not hurt che Declaration, 
but the Declaration ſhall be taken as if thoſe words 
were left out of the Declaration, Hill. 23 Car. 
B. R. and Paſc. 24 Car. B. R. If there be other words 
ſufficient in the Declaration ts make it a gooa Decla- 
rYalion. 

A Declaration in Engliſh is not good 3 for all 
Pleadings in Law ought by the Statute to be in 
Latin, Paſch. 24 Car. B. R. 

An Audita querela, and a Scire facias arc in the 
nature of a Declaration, Paſc. 24 Car. B.R. For they 
do ſet forth at large the cauſe of the Plaintiffs Attion, 
as a Declaration dot hy 

Declarations which are grounded upon Origi- 
nal Writs, as all Declarations in the Court of Com- 
mon Pleas are, except where the Plaintiff is a pri- 
viledged Perſon ; ifthey be faulty, they cannot be 
amended but a Declaration grounded upon a Bill, 
as the Declarations in the Court of the Kings 
Bench are, is amendable it the Bill be not aRual- 
ly filed 3 for the Bill where it is filed is as much a 
Record as an Original, Paſc. 24 Car. B. R. Declara- 
tions grounded upon Orizinals, muſt agree with the 
Originals ; and if they be faulty, it is intended that 
the- Original upon which the Declaration is grounded is 
alſo faulty, and ſo the PlaintIf muſt purchaſe a new 


Orig 9a: > 


174 The Puatical Regiſter; Or, 


Original, but the Term being but one day in Law, tiz 
Court bath power to amend all their Bills and Record, 
the [ame Term whereof they are filed, 

If a Declaration be drawn in the Term, but i; 
nor delivered to the Defendants Attorny that 
Term, but is delivered unto him before the Effoin- 
day of the next 'Term after ; this thall be account 


ed for a Declaration of that Term when it was Þ 


drawn; the Effoin-day being the firſt day of the 
ſucceeding Term, upon which day all the Courts 


of Law in Weſftminiter-Hall are opened, and the 


Judges fit therein, at which day the Party muy 
come in and make his excuſe why he cannot ap 
pear | upon'that day, it he have any legal 
excuſc 


the day of the Return of the Writ, or be eſſoined. 
A Declaration may be filed in the Office many 


years after it was firſt drawn; if it appear that t 
was only the Attornies negle& that it was not 


filed as it ought ro have been, 24 Car. B. R. 19 4. 
1648. B. R. For the filing of it #s not of the Eſſence 
of the Declaration , for it 1s @ good Declaration to pre 
ceed upon without the filing of it, and the filing of ut s 
but to prevent foul Practice, and to keep it upon Record 
to warrant the Proceedings. 


If Bail, either general or ſpecial, be filed for the 


Detendant, the Plaintiff may ſedente Curia, the 


Term that the Bail is filed of, declare againſt him Þ 
in any other matter, beſides the matter that is con- & 


tained in the Writ, brought by the Plaintiff againſt 
the Defendant 3 but the ſpecial Bail are not liable 
any farther than to ſuch particular Aion or 
Actions 


to make, and this is called an Effoin, 7rin, F 
24 Car. B. R. For before the Eſjoin day, the Term u & 
wot ſaid to be begun ; and before that day it cannit b: 
known whether the Defendant will appear preciſely « © 
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Acions wherein they are Bail, and as to thoſe by 
the by are no more then common Bail, Ach. 
24 Car. B. R. 

A Declaration delivered witly an Imparlance, or 
Li.lo. is in the language and meaning of Attornies, 
{ich 4 Declaration that is delivered with leave for 
the Defendant to imparl until the next Term, 
Hill. 164g. 12 Febr, B.S. The words Li. lo, do 
mean Licentia interloquendi, which is as much as 
to bave licence, or leave to impart, or to adviſe and 
[peak with his Client ro know what he ſhould plead for 
him, 

When one is arreſted by a Latitat,or Bill of AMi4d- 
dleſex out of this Court, he is not faid to be in 
cuſtody of the Marſhal uncil he hath, put in Bail 
to the Plaintiffs Action, and the Bail be filed, or 
elſe be taken by the Writ and committed to the 
Mareſchal for want of Bail ; and if from that time 


; the Plaintiff do not declare againſt the Defendanc 


in two whole Terms after, then he muſt accept 
of common Bail, and diſcharge the former Bail, 


* Trin. 1650. B. S. For the Court will preſume bis cauſe 
| of Adtion is but ſmall, and requires not ſpecial Bail, 
+. becauſe be 3s ſlack in bis proceeding. 


By Glyn Chief Juſtice, Tr. 1658, If onedo de- 
clare upon an Obligation with a bic in Curia prolar. 
and do not ſhew the Obligation ; this is not a good 


+ Declaration, and therefore afrer two Terms the 


Defendant if he--be in Cu/fodia may go at large 


| Upon common Bail ; but the Detendant muſt 


pray Oyer of it, elſe the Plaintiff is not bound to 
ſhew it. 

Anciently all Deeds pleaded were actually 
brought into Court, and left in the Hands of the 
Secondary. 


The 
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The Plaintiffs Attorny is not bound to give z 
Copy of the Declaration againſt the Defendany, 
to the Deiendants Attorny, 13 Nov. 1650, B. , 
For the Defendants Attorny may take a Copy of it ou 
of the Office where the Declaration 1s filed; yet thy 
wſually do it, and it is accoumed fair Prattice 1 
do it. 

By Glyn Chief Juſtice, A2fich. 1658. Upon a m6 
tion in Arreſt of Judgment, a Declaration in an 
Action of Treſpaſs, quare vi & armis is not good 
with 2 quod cum, &c. becauſe there is no abſolute 
affirmation of the Treſpaſs, but only by inference; 
but an Action upon the Caſe is good enough: the 
reaſon is, Becauſe in @ Treſpaſs vi & armis a Fines 
z0 be paid to the King, by the Party, for breach of th 
Peace, and therefore the Treſpaſs muſt be poſitively av 
red, but in the later caſe damages are only to be recoon © 
ed, and the Defendant amerced. 1 

It is not neceſſary for the Plaintiffs Attorny 6 
fet his Hand unto the Declaration, which he d>+# ; 
vers to the Defendants Attorny 3 but the Deter 
dants Attorny muſt receive it without his Hand 
Ft to it, if he know him to be the Attorny in the 
Caule, 28 Nov. 1650. B. S. | 

If one be in cuſtody of the Marſhal of thi » 
Court,any Perſon may put ina Declaration again 
him, and the Declaration fo put in is a good D:W 7: 
claration, and the Party mult plead unto it, + 4; 
though he be illegally in cuſtody, for the Cour 
will not trouble themſelves to enquire how tk# th 
Party came into Priſon, Paſc. 1652. B. $. For wins B; 
be 1s found in cuſtody be is bound to anſwer every mi do 
Suit. | # tor 

If a Priſoner be brought into the Court of tl 
Kings Bench by a Writ of Habeas Corpys to anf 
a Suit there depending againſt him, a Strange 

Cant 
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= Plaintiff do declare otherwiſe the Declaration ig 
| not good, if the Defendant will demur to itz but 
| if he wave his Advantage, and plead to Iſſue; 
| anda Verdi is found for the Plaintiff, he ſhall 
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cannot declare againſt him there upon the by, uns 


| cil he be in cuſtody of the Marſhal; but he that 


broughe the Priſoner thither by the Habeas Corpur, 
may declare ggainſt che Priſoner in Court betore 
he 1s turned over in cuſtody to the Marſhal, Paſc. 
1652.B.S. For the very Writ of Habeas Corpus was 
to bring him into Court to anſwer to the Party ; but & 


| Stranger to the Writ cannot take notice of his being in 


Court, but he may take notice when be 1s in cuſtody, 


: though it be at the Suit of another, and needs nt t0 takes 


out Proceſs againſt him. 

In the Caſe of Cutler and Cutler, Mich. 1658, It 
was held by the Court, That where one may de- 
clare by the Common Law, there he ſhall not de- 
clare upon a | ma Cuſtom, becauſe the Common 

preferred ; and therefore if the 


not move this matter in Arreſt or Judgment, 
One ought nor to declare againſt the Defendant 


in this Court until his Bil be filed ; for before ic 
* be filed, he is not in cuftodia, as he is by his Bail; 


when Bail is put in By Rell Chiet Juſtice, Paſc, 
1652. B.S. Thatis, if be do put in Bail; but if not, but 
is turned over to the Marſchal, he may declare avainiF 
him in cuſtodia. 

But if an Actorny, either of this Court or of 
the Common Pleas, undertake to file common 


| Bail, and doth nor, this Court will compel him to 
# do it, or commit him 3 likewiſe where an At- 
# torny undertakes to file a common Bail, and doth 


hot, in this caſ2 the Plaintiff is not obliged to tile 
his Bill betore che Eſfoin-day of the next Term, 
but his way muſt be co ſummon the Atrorn ywha 
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undertook to file the Bail before a Judge, who 
will compel him to file his Bail, and as ſoon a 
that is done to deliver him a Declaration, and 
give Rules to plead preſently 3 for witil Bail be filed 
the Defendant is not in Court. 


Duty. 


T HE word favisfaceret may create a Duty, 
Hill, 21 Car. B. R. For the Party to whom ; 
thing 1s forfeited bath an intere#F in the thing forfeited, 
before he recovers it. 

Any thing that is known to be que by Lay, 
and thereby recoverable, is a Duty before i is 
recovered, becauſe the Party to whom it 1s due 
hath a power to recover it, from him tron whom 
it is due. 


Damages. 


WW Here the Plaintiff ſhall have no more Coſk 
than Damages, unleſs the Jury finds mo 
than 40s. in Actions of Treſpaſs, and Actions up 
cn the Caſe for words, See Title Coſts. 
Damages ought not to be given for that which 
15 not contained in the Plainyfts Declaration ; oc 
for that which is immaterially alledged, or againlt 
Law ; but only for that which is materially ab 
ledged, and fer forth in the Declaration, Hull. 
21 Car. B. R. & 23 Car. B. R. Fer the Law will mt 
repair any one for ſuch Damages due to bins, as he con- 
plains not for, and in ſuch manner as the Law dire; 
for the Law doth not only ſhew every Man what is bis Þ 
right, but doth alſo point out the way bow to recuver ons 
right if it be detained. M 
Where a Treſpaſs for which an Aion is brought 
is entire, and not ſeveral Treſpailes, there ought 
not to be ſeveral Damages given againſt Pa 
engant 


S = pz = RV & ww 


The Jccomplihd Attozmy. 179 
fendant, Mich, 21 Car. B. R. For the Treſpaſs being 
but one, the Damages growing thereupon ſhall not be 
ſaid. to be ſeveral, Damages, and ſo ought net to be dir 
vided, Sir John Heydons Caſe, 11 Rep. F, 6. 
In Treſpaſs againſt divers Defendants, they 
lead not guilcy feverally, the Jury finds them all 
vilty, the Jury muſt aſſeſs the Damages joyntly, 
uſe it is but one entire Treſpaſs, and 1o alto 
made by the Plaintiffs Writ and Count, 1bid. 
- But in Treſpaſs againſt rwo, the Jury finds one 
Guilty at one time and the other at another, 
there ſeveral Damages may be aſleſt ; but if the 
Plaintiff himſelf confeſs that they committed the 
Treſpaſs ſeverally, there the Writ ſhall abate; 
Ittd. 

In Treſpaſs againft two, one appears, againſt 
whom the Plaintiff declares, then he pleads, and 
is found Guilty, and Damages againſt him 
afterwards the other comes and pleads and is 
found Guilty ; the Defendant who pleaded laſt 
ſhall be charged with the Damages tax't by the 
firſt Enqueltz for the Treſpaſs which the Plaintiff 
had made joynt by his Writ and Count, and made 
to be atone time, cannot be ſevered by the Jury, 
if they find the Treſpais to be committed all at 
one time, Ibid. | 

Where one joynt Action of Treſpaſs is brought 
for two ſeveral Treſpailes, and the Treſpaſles are 
found ſeverally, the Damages may be ſeveral, for 
the Damages are to -be according to the finding 
of the Jury ; bur if one Aion of Treſpaſs be 
brought againſt chree Treſpaſlers, and two of the 
Treſpatlers againſt whom the Action is brought be 
found Guilty, and che third is found Not Guilty, | 
there the Damages may notwichitanding be entire, 
Mich, 22 Car. B. R. For the Treſpaſs is but one joynt 

N 2 Treſpaſ; 
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Treſpaſs, though the Aftion be broug bt avainſt ding, 
Per/ows 3 but in the former Caſe there are ſeveral Trif. 
paſſes found, and ſo the Damages may be ſeveril, 
though: the Action be a joynt Aftion. 

If an Actionof Treſpaſs be brought againſt tw 
Deztendants, and one of them is found Guilty by 
himſelf, and the other by himſelf, and Damagg 
are ſevefally aſſeft, yet the Colts ſhall be joyndy 
tax't, Pilfulds Caſe, 10 R.117. 4. 

In an Aion upon the Caſe, -the Jury may find 
lefs Damages than the Plaintiff lays in his Declz- 
ration ; but they cannot find more than is laid in 
the Declaration; if they do, it 1s error, Mid, 
22 Car. B. R. For the Law preſumes that the Plaimif 
doth beſt know how much he 1s dammified by the Defen 
dant, and therefore, though it may be, the Plainif Þ 
will pretend he is more damnified than in truth he is; 
(as is often done) yet it ſhall not be preſumed that the 
Plaintiff will ſay he is leſs damnified by the Defendant, 
than in truth he is; and therefore for the Fury to give 
more Damages than the Plaintiff declares upon, weull 
be- unreaſonable, which the Law will not ſuffer. 

If a Declaration be in Caſe or Treſpaſs, &c. 
ad dampunum 201. and the Jury find 20 /. Damages, 
and the Maſter taxcth 10/7. Coſt, which makes 
39 /. and upon cntring up of the Judgment it is 
laid que quidem wampna in toto fe attingunt ad tri 
ginta libras, yet here it is good enough, becauſe 
the Jury have found no more Damages than the 
Plaintiff declared for, the other is encreaſe of 
Colts given by the Courr. 

Double Damages given for one and the ſame 
Treſpaſs, are not well given, Mzcb. 22 Car. B. R. 
For the Law uſes to propurtion the amends or ſatisſa- 
ction for an injury done, according to the leſs which 


the Party to whom the injury is done, doth receive by 
the 
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the injury, andthe Fury ought not ta alter the Law by 
their Verdi. 

Upon a. Judgment given upon a-Demurrer, np- 
on an Adgion of the - Caſe, the: Conrt is not ta 
afle(;,the Damages, ; but the Jury is to-do it, Michs 
22. Car, B. R.' For "the Court gives. the Fudgment upon 
the, matter in Law; "but the Damages are to be . given 
uport: confederation! of the-matter of - Fatt, which 1s. pro- 
per only, for the Fury to enquire of, and is left to them to 
aſſeſs, ;as tbe Law 15,determined. F ff hoes, 

Jn an;Aflize the Jury ought to give Damages 
forthe, value of the. Land to the -time of the Re- 
covery pending the Suit, becauſe there is no re- 
medy. ayes; to.-recover the Damages, ( becauſe 
there;the Land: it ſelf is recovered) but in Eject;- 
one fjixme, the poſleflion 1s. only recovered ; but 
ſmall Damages are to he given,Paſc.23 Gar.B;R; for 
there either the Plaintiff 'or Leflor/may bring; an 
Acion of ;Treſpats: and recover .the we/xe Profits 
trom.the time of the Demiſe laid in the Declarar: 
tion; -. TH. 4 5.74 

Upon a Demurrgr to anevidence,the Court dig 
dire&the Jury, -who ſhould haye cryed/the Iſſue; if 
the Demurter, had-nor been tohnd Damages/fors 
the Platatiff, if upory arguing . the: Demurrer. the 

art ſhould give Judgment tor him, Paſc, 23 Care 

For the, Jury inpay conſider of the matter of Fatt 
Which ſbould beve' been. tryed, if the evidence had 
not been demurred unto, notwithſtanding tbe Demurrer, 
which only. concerns the \matter im Law, and may find. 
Damages accordingly. | ? 

. Where Damages are. found ſeverally,, the Plain- 
tiff may relinquiſh pact of the Namaggss, and enter 
his, Judgment for. the! reſt,., Hi, 23Car. B, R» Buts 
where the Damages are entire he may do it. without: 

N 3 leave 
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owe of the Court, Paſch.' 24 Car. B. Rv an#19 Ay 
1648. | uy 
fn Treſpaf-the. Plaintiff declares ' ad 'damnium 
40 L the Jury find 49 4; Datriages, and #6 9. for 
Colts, whereapon at the day: in Bank the Plain 
remitrs 9 /. parcel: of the' 49). -aſſeſt by the” Juty 
for his Damages, and prayed-*Judgmenc” for* rh6 
401. with encteafſe of Cofts; and he had 9 Ldr is 
cremento added:/by the Contt,which in #9 amounted 
to 50 /. and had his Judgmear accordingly.znd bp 
ont 'a Wric of Erroe it was'ifififted uport for Exror 
that- the Damages and Colt; together athoantd 
to more than the Damages alledged in- the D+ 
claration, and that ' iſa & twfogia' were indh- 
ded withi the word Damages 3 But” &6- "Coin 
noewithftanding atftrmed the - Jadgmenc; - which 

fee at large, Pfolds CaK, 16 Rep. 109;Þ; i 16. 

+ Where an' Aion! is brought'for two" feverd 
cauſes. of Action, and entife- Damages ite'giveh 
nþon a "Verdict, here” the-wholte Verditt is / void, 
becauſe the Jury hath given Damages. as well for 
what is nor' Acionable as for Whit is; | - 

:« Where a Debt is ſued for;it doth-appear certainly 
f& the Court what it is,and if *the'Plaittiff recovers 
th& Jury 'do aſſes ſome ſmall Damages, commonly 
24 d. and the Maſter exxeth the Cofts which 
Added to' the” 12/4. ant}: calle&'Damages * but 
Adtions upon the Caſe where" Diimages are ' 
certain; there tt: is feſt 'to the Jury t6 enquire of 
and to tax-theny,' but the Maſter afterwards taxeth 
py Goth rin: 24 Car. B. R. - ; ok x * wa; 

- Writ of Enquiry of 'Damapes iri 4 Cauſe try- 
a che ornate >; Sy other agen 
LOurt, may” executed ' by t uidges in the 
Court there 6 v4 ME 
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Greater Coſts may be given in ſome Caſes than 
the Damages laid in the Declaration, 77in.24 Car. 
B. R. For the Plaintiffs Declaration is only for tit 
Damages due nito him, by reaſon of the injury dont 
him by the Defendant ; but the Coſts are given in re- 
Jpelt of the Plaintiffs Expences in hn Suit to recover the 
Datmayget, whith may perchance be far mort thai his 
Damayes ſuffered by the Defenilant. 

I Caſe of a Maheim the Court nay upon 2 
view- of the Fa encreaſe the Damages given by 
the Jury, if chey think fit. | 

In a Replevis brought, and a ſpecial Verdict 
thereupon found, Coſts and Damages ſhall be 
=_ on either ſide, according as the Hine Mall 

ford upan the derermination of chic thatter in 
Law. 

If a Judgment be given upon a #ibil Zirir, in an 
Acion-of Debt brought it this Coutt or the Cont- 
inon Pleas, fach Court will give Coſts and Da- 
mages,and fo it is uſed to beUone in inferior Courts, 
Trin. 24 Car. B. R. It is [o in this Court alſo. 

If ar Action be brotight, and che Defetidant 
pleads, and gives a Rule for the Plaintiff to reply 
to his Plea, and the Plaintiff will not reply to 
the Defendants Plea, but becomes Nomn-ſuit 
for want of a Replication, he ſhall pay the 'De- 
ferrdarit Coſts for his falſe vekation of him; by the 
Statuts of 4 Fac. 3. ant upot wery good reaſon, For 
it ſhall.be mntel/ that FA ' be bad had good cauſe of 
Adtitn' againſt the Defetidant, he would riot have be- 
tome No-ſult, but would bave gote to a Trial, 

Where the. Iſſue is ettred, then after” one de- 
faite niade By che Plaintiff, the Defendant muſt 
give a Rule to try it by Proviſe, and he may then 
make up the Record, and cry it as if the Plaintiff 
N 4 had 
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had proceeded of his own inclinations, and ſuch 
Tryal is ſaid to be a Tryal by Prowiſo, becauſe in 
the Writ of Diſfringas Furatorum there is included 
this Clauſe, Proviſo ſemper quod ſi duo brevia tihi 
wenerint unum tamen eorund. exequaris. 

When a Judgment is given by default in an Adi- 
on of Debt, then the Court doth aſſeſs the Dx 
mages, and not the Jury, Micb. 1649. B. R. Fi 
there is no Iſſue tryed by the Fury, and ſo they canmt 
aſſeſs Damages, and yet it is not reaſon but that the 
Plaintiff ſhould have bus Damages which are in effet 
confeſſed by the Defendant, by ſuffering a Tudgment 
default to be againſt him. \ 

If an Aion of Treſpaſs be brought againſt di 
vers Perſons, and ſome of them plead to iſlue, and 
others do not, and the Ifſue is found for the Plain: 
eiff, the Jury ſhall aſſeſs Damages as well upon the 
Iſſue as upon the Inquiry of Damages, Mzich.164g. 
B.S. For the Treſpaſs is found and confeſſed, and 
_ the Plaintiff was dampnified ſo much by reaſm 
thefeef. 

Where a Judgment is entred up only for Dx 
mages, and it is not expreſſed to be ram pro dam 
ns quam pro miſis & cuſtagus, this is erroneous; 
for it doth not appear by ,the Record for what 
the Damages are aſſeſſed, as ir ought to do, Hil. 
1649. 31 fan. B.S. For Records ought to be certain, 
arid not ambiguous, whereby either the Court may be it 
weigled or any Party prejudiced thereby. | 

All Coſts in Replevin and Awvewry are given ex Þ 
aſſenſu aa” ( that is) by the conſent of the 
Plaintiff, if they are'taxed for the Plantiff, and of 
the Avowant, if they were taxed for the Avow- 
wy By Woodward Clark, Hill. 1649. 4 Februar, 
Þ. S, Qu, 


mn 
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| Alfoin all other Actions where Coſts are given, 


| they ard given ex aſſenſ# of the Plainciff, 


ere Cofts ate. taxed after a VerdiR, it is ſaid 
in the Judgment ex aſſenſu quer. de incremento adju- 
dicat. . Where it. is not after a Verdict it is only 
ſaid ex aſſenſu ſuo adjudicat. 

Where one ſues in forma paupers, if the cauſe goes 
againſt him, yet he ſhall pay no Cofts, it he were 
admitted to ſuc in forma papers, before the Suit be- 
gan) for it ſhall be intended by his admiflion to ſue 
in forma pauperis before his Suit commenced,that he 
was not able to pay Colts; but if he were admitted 
to ſue is forma auper is pendente lite, (thar is) whilft 
the Suit depended, he ſhall pay Coſts ;' for it may 
be he was able to pay Coſts when he began his 
Suit, and Cofts have relation to the whole Suit. 
See the Statute 23 H. 8. cap. 15; By Roll Chief 'Fw- 
fice, who ſaid, It had been ſo ( anciently ) beld and 
rWed, 16 Novem. 1650, B. S. Byt Qu. what Coffs, 
whether the Coſts of the whole Suit, or only with ry a- 
tion from the time he commenced his Suit, to the 't1me 
be was admitted to ſue in forma Pauperis: & 

In a Writ of Dower, if the Plaintiffrecover, and 
yet doth not defire a Writ of Enquiry of Damages 
to recover the Pamages, the Court may tax the 
Damages, 5 Feb. 1650. B. S. To avoid Charges, and 
this is in favrur bf Dower. EN wa BL; 


The Plaintiffs in real Aions do not alkdge 


any Damages in their Counts, becauſe they are 
| recover Damages pending the Writ ; but: in 

perſonal Actions they count ad dampnum, be- 
cauſe they recover Damages only for the Tort 
commired before the Writ bronght, Pilfolds Cale, 
jo Rep. II. 4, 


The 
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The Court may encreaſe the Damages which 
\re found by the Jury, upon 3 Wricof Enquiry & $ 
_=—_ es, in an Action. of Aſſault, Bactory and 
Wounding, if. they fee cauſe upon the view gf 
the Party that was beaten and wounded, Tra, 
26541. B. S. This was done in the Caſe of Davis Plain 
tiff, and the Lord Foliot Defendant ; for of ſuch « 
mater of Fat the Court is as well able to judge as i 
Fury, and ſpall be judged to be as indifferent pls 
the Parttes. | | | 
, The Court, will not compel, the Party that j; 
Non-ſuit in a-Cauſs to pay his Coſts upon the Nog- 
ſuitz but if che Party will not. pay them. wiz 
they. are taxad, and he corfimenceth his Suit again, 
this-Court will ſtay his Proceedings in his Sur 
until he have paid them, Paſc. 1652. B. S. Fr 
they ſhould ſuffer it, this would encourage Men to þ 
VEXAHIOUMS. 


So: likewiſe where a Plaintiff tis non-ſuited in 
the Common Pleas; and _ his Action again 


in this Court, this Court will {tay the Proceeting 
here until the: Colts in the Common Pleas ar 
paid.z and..the Common Pleas will do the ſans 
Sax this Court, 

After Judgment is given in a Cauſe depending 
in this Court, this Court canhot make a Rule fs 
the, payment. of .the Coſts which were expended 
in-prolecuting the Suit, by, Rell Chief Juſtice, 1655 
B; $S.. For afier Fudement the Parties are out of Coin, 
forithe Canje is deternuned. 

- No other Caſis.qr Damages ſball be given upoq 
a Recovery, in.an Action brought upon the Staws 
of 2 Ed. 6. for not ſetting forth of Tithes, thai 
the Damages which are expreſſed in the Statute, 


ich is treble Damages, 1655. B, $, For the com[t 
of 
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of: the" Chron: Law in ſuch Caſe is altered by the 


| Statute, and it ſhall be ' intended that the Plamnf 


bath brevey [arbsfattion thereby 3 and rhe Statute is to be 


follmiid, 


At the Comttioti Law before the Stature of Gloc. 
6 E. 1. c. 1. a Man ſhould not recover Damages in 
any'real Aion, bur itt mixt and perfonat Actions 
he Iuld';' But-now- in alt Cafes where 4 Man re- 
covers Datragevhe recovers his Coffs alfs 3 and al 
{ ih att: Caſs Where 2 Min eicher befors ot by the 
ſane Statute did not recover Damages ; 6 after char 
Statute Where another Statuce in 2 new, Caſe ſhall 
pive Daniapes eicher ſingle, double or treble, there 
the PlaincitfThall not recover Cofts, becaulc it is art 
A& &f Creation which gives the Plaintiffs a Re- 
compence where he had none before; but it is 
otherwiſe where it is an additional Act, wiz. by 
adding a greater recompence and ſatisfaction than 
was given before this At, Pilford Cale, 10 Rep 
110; 4. | | 

By Gln Chief Juſtice in 4 Tryal at the B&;, 
Hill. Y656. B. $. between Hood and Forſfton, If 
4h AMoh be brought for words ſpoken at” three 
kreral times, che* Jary may give Datnages for 
the weaning of chem at one of thofe times ; for 
Ie Plamtiff may have chree ſeveral Afions for 
men, *> \*-* | 


Deputies. 


"HE: Common Law doth in, many, Caſes take 
- notice of Depaties, but it doth, neyer cake 
notice of Vader-deparies, for a Deputy, is but a 
Perſofi authorized; who cariqot authorize another, 
Trin, 23.Ch?, B.'R. As of the Under-ſhgriff, who is 


ME 
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but the Sheriffs Deputy, Sub-Almoner,..or Deputy-4l. 
2moner ; for in many Caſes an Officer may by T,aw may 
# Deputy ; but a Deputy bath no power to depute anotin 
under him ; for the ſame reaſon the Deputy of a Depuy 
might make a Deputy, & fic in infinitum, whic 
would be ery very miſchievous. - | 
The King by his ſpecial Commiſſion (not.a 
Eſcheator) may make Deputy Eſcheators,. to find 
an Office, after the death of an Honourable Per 
ſon, Paſch. 24 Car. B. R: As of « Duke, Batl, Me 
queſs, Viſcount, Bawn, &c. Qu. Whether. in ſome pe 
cial Caſe be may not do it after the death of one tha i 
not of the Nobility 3 it ſeems he may, and thert uu 
prejudice to any by doing it. F< 
Coroner cannot make a Deputy, .it. being z 
Judicial Office. 


| Default. 


Efore a Verdict is taken by Default, the Cryz 
of the Court doth call the Defendant thwe: 
_rimes, and then if the Party do not appear, th 
Plaintiffs Councel doth pray.that the Enqueſt wa 
be taken by default,.. Hz. 21 B. R. He 1s call 
Three times to ſhew if be hath any challenge to th 
* urors, and if be doth not appear upon the Clerks ca 
ing, then the Capiatur per defalt. is endorſed qu th 
back of the Panel. 


Debt. 

"A N Action of Debt dath lie againſt the Hi 
| band for Goods which were delivered's 
ſold unto the Wife, if cliey came to the ule of the 
Husband, 'Hil. 21 Car. B. R.- And the Husband an 


the Wife are but one Perſon in Lawv,, and the Law... 


tends that a Man hath the Government of his ” 
g 
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i nd that the Wife doth mot any thing without the leave 
of of ber Huiband, but by his dire&ion or licence, and for 
; his good, though it too often falls out otherwiſe, to the 
T $4 prejudice of the Husband. | 
; If there be an erroneous Judgment given for the 
Plaintiff in a perſonal Action in the Common Pleas, 
and thereupon he brings an Action of Debt againſt 
the Defendant upon the erroneous Judgment in this - 
Court, if the Record be removed out of the Com- 
mon Pleas into this Court, the Defendant may 
plead nul tiel Record, there being no Record in the 
Common Pleas to warrant the Adion ; but if a 
Writ be brought upon a Judgment in this Court 
returnable in the Exchequer Chamber, which 
Judgment is erroneous, an Aion of Debt upore 
the Jodement well lies until the firſt Judgment is 
| reverſt, 21 Car. B. R. For an erroneous Fudgment is 
not void, but woidable ; and till it is legally made woid, 
it ſhall be intended to be @ goed fudgment 3 but when 
it is made woid by a Writ of Error, then there 2s no 
ground to ſupport the Action of Debt, ſo that then it 
the i £4002 be maintained. 
If one do afſume upon a conſideration moving 
14 from 7. S. to perform a thing which concerns 
£4 Þ. and doth not pertorm it, F. S. may bring an 
Ation of the Caſe upon the Aflumpſic againſt 
him, that did fo afſume upon himſelf, AMich.22 Car. 
B.R. For the Action is grounded upon the promiſe made 
0 J. S. upon the conſideration moving from him, and the 
ot performing it to]. S. to whom it was made, ws a 
afficient breach to ground an Attion. 
An ARion ot Debt will lie for the breach of a 
By-Law, or for an Amercement in a Court Leer. 
In ſomie Caſes an Action of Debt will lie, though 
here be. no Contra berwixt the Party that 
rings the Action, and him again{t whom the 
Ac&ion 
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Action is brought, Mich. 22' Car. B. R.. For thay 
away be a Duty due to one without any Comtrat?, yi, i 
created by tbe Law, for which an Attn will. ly, | 


2 Saund. 343, 344, 345+ 


An Action of Debt lies againſt a Sheriff fir 


Monies which he hath levied by virtue of a Wii 
of Fiert factas, tor the Party that did recover the 
Monies 3 for the Law doth create a privity by the 
Fieri facies, betwixt the Sheriff and the Party thy 
ſued out the Fer: facias, Mich. 22 Car. B. R. 4 
the Many levied is the Plaintiffs due,which the Sherif i 
tyed by Law to pay bim, Vide Mildmay and Smil 
Calc, in Saund 15. % 

If an Action of Debt be to be brought again 
an Adminiſtrator for Rent which was due by th; 
Inteitare, upon a Contradt made betwixt the Plain- 
tiff and the Inceltate in his lite-time ; the Ain 
may be brought in the County where the Cop 
track was made, or the Land lics; but if an A& 
on of Debt be brought againſt an Admijniſtraw 
for Rent due fot Lands, let by the Plaintiff to the 
Tnceſtate, but growing due in the time of the Ad 
miniltrator, wiz. fince the Letters of Adminiſtz 
tion were granted unto him, the Action muſt k 
brought in_ the County where the Lands do lt 
for which the Rent is due, Mich, 22 Car. Bk 
For in the former Caſe, the ciction is meerly broih 
upon the Contrath made wuth the Inteſtate ;, but in 1h 
later Caſe it is brought in reſpect of the Intereſt whii 
the Adminiſtrator bath in the Lands out of whichit 
Rent Iſſues. 

An Indebitatus generally is not good to creat: 
Debt, but there muſt be fomething elſe made ap 
near to the Court to make a Debt to be duet 
the Party that brings an Action of Debr, or ell 
the Action will not lic 3 tor he muſt ſhew for wh 


b 
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he was indebted particularly, as for Mony lene, 
| Goods fold, &c. and for 19 much, fo that the 
{ Court may a0pNgR WOSTEr the Debt for which 
he declares, may be lawfully ſued for in that Acti- 
(8 on, Mich. 22 Car. B. R. For elſe to declare upou an 
; W Indebicatus afſumpſit, is yo more than if the Parties 
e@ declared upou a nudum pactum. 
: An Action of Debt doth lie for a Councetlor, 
1 or for an Attorny for their Fees againſt the Party 
1 that retained them, Mzch. 22 Car. B. R. Qu. Whe- 
ii ther it lie for a Councellor, for bis Fees is honora- 
, & rium quiddam, and zot mgrcenarium, a Gratwity 
ratber jw Wages, or a Salary, by Roll Chief Fuſtice: 
But if it be upon a {pecial Retainer, I conceive an Ation 
will without all doubt lie for a Councellor. 

An Action of Debt doth lie upon a parol Con- 
tract in Law betwixt the Parties, and ſo doth an 
Aion upon the Caſe ; but the Defendant in cafe 
of a Parol Contract may wage his Law, 22 Car. 
B. R. Qu. Which is in its nature only like a Bill in 
Chancery, /etting forth a particular Caſe, and praying 
a general and an equitable remedy, where the Law gives 
ue @ particular one. 

An Action of Debt brought againſt an Executor 
for Rent grown due in the time of the Executor, 
ought to be brought in the Deber for Rent due in 
TFeſtators life-time,and after his death muſt be in the 
detings only ,Cro.Car.225. contrary to the Opinion in 
Hargraves Caſc,in Coke, Hill.22 Car.B.R. So then [aid 
to be adjudged in Royton. and Mees Caſe 3 but if the 
Attion be brought for Rent due in the life of the Teſt a- 
tor, the A#tion ought to be brought in the dMetinet only 3 
for they it cannot be ſaid it is owing to the Executor, 
becauſe it was owing to the Teſt ator in his life-time, 
ob #47 it may properly be [aid to be detained from the Exe- 

ear, becauſe he 1s intifled by Law to receive it x but 


if 


t92 The Pnactcal Regiſter 3 Or, 
if the Rent grow due it the time of the Executor, thy 
it may be ſaid to be both owing, and alſo detained fra 
him, Qu. de hoc; and vide Herpraves. 

An Action of Debt lies againſt the Mareſchal of 
the Kings Bench for ſuffering a Priſoner in Exe 
cution to go into the Country with a Keeper, tore. 
turn at a certain day ; but if the Priſoner was in 
Cuſtody only upon an Aion, then it 1s bur an 
Aion of the Caſe, and not Debr, Dyer 278. 

So it is upon an Eſcape againſt him, or any 
other Gaoler, 1 R. 2. 12. Cozy. 36. 

| Where a certain Sum of Mony is to be paidup 
on an Obligation without a Penalty, (or as ity 
generally called a ſingle Bill) at ſeveral daysof 
payment expreſſed in the Obligation, though: the 

ony be not paid accordingly, yet an Action of 
Debt cannot be brought for any part of this Mony 
until all the days of payment exprefted in the Ob 
Tigation be paſt, Paſc. 24 Car. B. R. Becaule th 
Obligation which is an entire thing,and cannot be a 
tioned, 15 to be recovered, which is not only due _ 
Taſt day of payment. 

But in Caſe of an Obligation with Condition, 
or in Caſe of a penal Bill, che Law is otherwik 
for a Penalty can be but ance forfeited 3 and i 
will not be denied me, butt that upon che fir 
non-payment there is a breach of the Condition; 
ergo, there is a forfeiture by thar one breach of the 
whole Obligation ; but in Caſe of a fingle Billt 

3s otherwiſe, cauſa pater ; and 1o I take the inten 
of the Books to be which treat of this matcer. 

If in pleading Conditions performed to the 
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Condition of a Bond for the payment of Mon - 
at ſeveral times, the Plaintift in his Replicatio Gy 
thould affign a breach in nor paying rwo or ch 5) 


Sums at two or three ſeveral days, this is n 
up 
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pon a ſpecial:Demurrer ; for that by one defaule 
of payment the whole penalty is forfeited, and 
the Law will never admit of unneceflary or double 
pleading. | 

| If one delivers Neceffaries to an Infant, viz. 
Meat, Drink or Cloaths, and he promiſe to pay 
for chem, an Action of Debt or Caſe will lie 
againſt the Infant upon this Promiſe, if he per- 
form jt not; but to this Action, infra atatem 1s a 
good Plea, and the Plaintiff muſt thereupon reply, 
that the Goods fold were for Neceflaries gradu 
Defendentis requirente, and upon the Tryal the que» 
ſtion will be, whether the Goods for which the 
Adion is brought were for the neceſſary uſe of 
the Perſon again{t whom the Acion is brought, 
or no; but if the Party come to an account with 
the Infant for what is due unto him from the In- 
fant, and thereby doth ſtate the Sum due unto 
him, an Action of Debt doth not lie againſt the 
Infant for the Monies ſtated to be due unto the 
Party upon this account 3 For the Infant can no way 
he prejudiced by ſuch @ Promiſe to pay for Meaty 
Drmk and Clothes, if it be proved, (as it muſt be upon 
the Tryal,) that they were reaſonably worth what 
he promiſed to pay for them, and therefore it is but 
Juſtice rhat he ſhould be compelled to pay for them; but 
where the Infant and the Party do account, the Infant 
" LL be over-reached in the Account, and therefore the 
Law which prote&fs Infants will not compel him to 
po -= Debt ſtated upen the account, Trin. 24 Car: 
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If a Woman ſole be indebted, and then take a 
Husband, the Debt is now thereby become the 
Debt of the Husband and of the Wife ; that is to 
ſay; The Wives proper Debt, and the Husbands 
Debt in the right of his Wite, ond the Wife ought 

rg 
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to be ſued for this Debt, together with her Huſ. 
band, and if the Husband die, whereby the Ad 
on is abated, yet the Wife may be ſued again for 
this Debt, Tin. 24 Car. B.R. For the death of the 
Husband doth not extinguiſh the Debt, but doth on 
abate the I/rit, Vide in Tule Baron and Feme. 

A Judgment was reverſed in this Court by 
Writ of Error, becauſe it was given to recover ; 
Legacy, Tin. 24 Car. B. R. For a Legacy 1s mit re 
ooverable at the Common Law, but im the Eccleſiaſtical 
Court, or in the Chancery or Exchequer. 

An Ation of Debt doth lie upon a Judgment 
given in this Court after the Record therevf is 
removed by a Writ of Error out of this Court 
into the Exchequer Chamber, Triz. 23 Car, BR. 
becauſe the Tranſcript only, and not the Record it ſelf « 
removed. 

An Aion of Debt doth not lie againſt an Ex- 
cutor upon a4imple Contra made G the Teliz 
tor, Hill. 1649. Fan. 31.B. R. Qu. Becauſe the Ex 
cutor is not privy to ſuch Contratt, and ſo know: m 
tow to plead to ſuch an Aion, or ware bis Law bt 
an Indebitatus aſſumpfit well les. 

An Action of Debt doth lie againſt a Gaoler b 
the Party at whoſe Suit the Priſoner was commit 
ted in Execution for ſuffering a Priſoner in Exect 
tion to eſcape, for upon the Eſcape the Lav 
makes the Gaoler a Debtor to him whoſe Priſone 
is ſuffered to eſcape, Trin. 1650, B. R. 15 Funii. Bt 
where the Party who eſcapes is not in Execution, the 
an Action upon the Caſe to recover his damages ſuffen 
by the Eſcape oaly, and not an Attion of Debt mu t 
brought. | | | 

One may bring an A&ion of Debt for Rent 
What County: he pleaſeth, where there is privit 
ot Contract, 9 Nov, 1650. B, R, Becauſe it found 
net in the realty. Or 
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* One may joyn two Debts due upon two ſeveral 


Obligations, trom the ſame Party in one Attion of 
Debt, 6 Feb. 1550. B. S. and declare in one Declara- 
tion upon the ſeveral Obligations 3 for there is no preju- 
dice done to the Defendant by doing it, but rather a fas 
wour in ſaving bim Expences. 

By Gin Chief Juftice, 7rin. 1658, Where the 
Gaoler doth ſuffer a Priſoner for Debt to eſcape 
voluntarily, and wilfully, there carinot be an 
Aion brought again for the ſame Debt againſt 
the Priſoner, for there the Gaoler is liable for the 
Debt ; bur it is otherwiſe where the Eſcape is ſuf+ 
fered by Negligence, or is a tortious Eſcape in ths 
Priſoner, | 

If ong dodeliver Goods to F.S. to my ufe,if the 
Party co whom they were delivered do refuſe ra 
deliver them unto me,I may cicher have an AQion 
of Account, or rather an Action of Trover and 
Converſion for them, againſt him to- whom they 
were delivered at my Ele&ion, 22 Apr. 1651, B.S. 
For the delivery of them to my uſe, doth eſt the Proe 
perty of them in me, 


UCH conſtruction ought to be rhade of &, 

_—_ that it. may agree with the intent 6f 
the Parties to the Deed, if their intent do n - 
tradi the Rule of Law, and that their intendanay 
be known by the Deed, Hill: 22 Car. B. R. 

A Deed of Indenture'made betwixrt two, oughe 
to be fealed and delivered-by both Parties tothe 
Indentures, otherwiſe it cannor be faid to be a 
Deed indemted, Trim,-2 3 Car. B: R, For thorigh it be 
called: ati: Indeniture from the indenting of it, yet that 
imdenting; doth ſuppoſe it to - made- at leaſt betwixt 
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F-2v0 Parties who ought to ſeal and deliver the ſeven) 


Parts, or elſe it cannot work as an Indenture, though if | 
but one = be ſealed,jt may ſometimes work as a Deed. | 


Poll ts bar the Party that ſealed it. 

IF all the parts of a Deed may by Law ftand to. 
gether, no one part of that Deed ſhall be fo in- 
terpreted as to make either the whole Deed or any 
part of it to be void, Paſc. 24 Car. B. R. For thi 
__ be a Comment to deſtroy the Text, and 108 to & 
Plam ts 

A Deed cannot be delivered as an Eſcrow to the 
Party himſelf, who is to take by the Deed, Trin 
24 Car. B. R. 1650. Trin. B. S. For the delivery of i 
70 the Party, who is to take by the Deed, makes it th 
Parties Deed who delivered it, and ſo it muſt work up 
0 the Delivery of it. 

If a Deed do ſay, This Indenture made, wheres 
Fthe Deed is not indented, yet it my be a good 

Deed to ſome effects, for it may work as a Deed: 
Poll, though it cannot work as an Indenrure. 

Where there are two Sentences in a Deed, the 
ſecond may well explain the firſt, for ex precedes 
tibus & conſequentibus eſt optima interpretatio, Roll 
I Rep. 375, 376+ 

If it do not appear by the Fabrick of a Deed, 
that Lands do paſs by the Deed, by way of Feoff 
ment 3 yet the Land may paſs by it by way 
uſe if there be a conſideration, which is ſufficient 
in Law to raiſe a uſe exprefled in the Deed; Fr 
if a Deed can by any conſtruttion of Law be conſtrutd 
ro bave any legal operation, the Law will nit make i 
utterly void, though it cannot operate as the Fabrick 
the Deed purports it ſhould. 

A Man eized in Fee by his Deed in conſiders 
tion of the natural Love and Afﬀection which he 


beareth co his Daughter, and for an augments 
tion 
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tion of her Portion 3 and for her better Prefer- 
ment, Advancement, Maintenance and Liygly- 
hood, doth give, grant, bargain, ſell, ag" en- 
feoff and confirm to her wich Warranty. 

This Deed had no other Execution but Inrol- 
ment within ſix montks in Chancery,and was made 
for thoſe Conſiderations aforeſaid,and none others, 
neither was the Daughter in poſſeflion at the time 
of the Grant, or any Livery made. 

In this Caſe it was adjudged in the Kings Bench, 
and affirmed in the Exchequer Chamber, that this 
was a good Deed by way of Covenant to ſtand 
ſeized to uſes, and that the Inrolment made no- 
thing in the Caſe ; and firſt it was held that the 
words | Covenant to ſtand ſeized to theuſe | are not 
abſolutely neceſlary in a Deed. 

2: That no Conveyance admits of ſuch variety 
jv "_ as a Covenant to ſtand ſeized to uſes 

oth, 

3. That if the Words Give and Grant had been 
alone in the Deed, there would have been no 
queſtion in the Caſe, and that urile per inutile non 
Vitiatur. 

4. That they ſometimes were taken as a Grant, 
ſometimes as a Releaſe, and mutt be always taken 
molt ſtrongly againſt che Grantor : Inter Croſſing 
and Scudamore, Trin. 22 Car. 2. In Banco Regis, 
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Ejecment. 


Tf one ſeal a Leaſe of Eje&ment to try a Title 
of Land, ir is not nec2ſlary to give notice of 
the ſealing of this Leaſe unto him whoſe Title is 

O 3 con- 
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concerned, but it is ſufficient to give notice of the 
Leaſe to the Tenant or Under-tenant of the Land 
in queſtion, Hill. 23 Car. B. R. For the poſſeſſion of 
the Land is primarily in queſtion in this Action, and « 
to be cande” a07 and not the Title of the Land, which 
poſſeſſion doth properly concern the Tenant of the Land, 
be the Title in whom it will, though the Title if th 
> yo doth alſo come in queſtion and 1s tried collateraly: 
ut now by the new way of Prattice, it is not uſual t 
ſeal any Leaſe of Ejettment at all in an Action of Tri: 
paſs and Ejettment, ( except only where @ Houſe g 
Land i empty, and that Perſon who was laſt in 
poſſeſſion is run away, ſo that you cannot find any Pn 
ſon to deliver the Declaration to, ) but the Plaintiff 
that intends to try the Title, delivers @ Copy of the 
Declaration in Ejectment to the Tenant tn poſſeſſion or bu 
Wife, (a Delivery to a Sen, Daughter cr Servant nt 
being good,) which Declaration muſt have an Endir(e 
ment or Subſcription in Engliſh, acquainting the Te 
nant what the thing is, which Endorſement 0r Sub 
ſcription, or the ſubſtance thereof muſt be read to th 
Tenant: vy the Perſon, who delivers the ſame, at the 
time of the delivery thereof, which Perſon alſo mu 
ll rhe Tenant, that unleſs be forthwith ſball procure 
ſome Attorny of the Kings Bench to appear for him 
and defend bis Title, if he bath any, be ſhall be turned 
eut off poſſeſſion, or words to that effe&# 3 If the Tena 
doth not appear the beginning of the next Term, tha 
if upon Affidavit made of the delivery of a Copy i 
the Declaration thereunto annex*t to the Tenant or hi 
Wife, and reading of the Enderſement or Subſcriptin 
as aforeſaid, or acquainting of them with the Contents 
thereof, the Court will make a Rule for the Tenant 0 
appear end plead by a certain day, at which time, if the 
Jenant appears, he muſt by his Attorny. file common 
Bail, aud draw. up @ Rule ta confeſs Leaſe, ſhiny af 
| : £E Oulter, 
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Onſter, and leave it at a Fudges Chamber, and give 
notice thereof to the Plaintiffs Attorny to proceed if he 
thinks fit > but if he doth not appear there after the 
day appointed by the Court for the Tenant to appear 
and lead, Tudgment will be entred up againſt the 
Caſual Ejeftor by default. 

Where there is a Recovery in an Ejectment, 
by Verdict, the Leſſor may bring his Action for 
the meſne Profits and recover the ſame from the 
time of the Defendants Entry laid in the Decla- 
ration; and at the Tryal it is not neceſſary to 
prove any Entry of the Defendant, becauſe the 
Defendant doth in the Rule Confeſs, Leaſe, Entry 
and Oufer, and alfo the Entry upon the Plaintiff 
is found by the Verdi againſt him. 

If there be two Ejefors made in an Eje&ione 
firme, one of them may be found guilty of the 
Treſpaſs and Ejze&tment, and the other, as the caſe 
may fall out, may be acquitted, Trin. 22 Cars 
B. R. And yet the Aion is well brought, becauſe there 
i @ Treſpaſs and Ejettment found againſt cone of the De- 
fendants. 

An Ejector in Law is any Perſon that comes up- 
on any part of the Land, &c. in the Ejectment 
Leaſe, although it be by chance, and with no in- 
tent to diſturb the Leſſee of the poſſefiion, next 
after the ſealing and delivery of the Ejetment 
Leaſe ; and fuch an Ejeor is a good Ejefor, to 
bring an Action of Ejecicne firme againſt, to try 
the Title of the Land in queſtion, A/:ch. 22 Car. 
B. R. 1650, B.S. | 

In every Fjeione firme, the Plaintiff ought to 
ſet forth in his Declaration, it it be of a Mannor, 
then Manerium de Dale cum pertin. or of a Rectory 
Refforiam de Dale, &c. ac wiginti Meſuagia, wis 
gint, Cottag, decem Acras Terre, decem Acras Prati, 
O 4 decem 
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decem Acras Boſci, &c. cum pertin. and lay it in what 
Pariſhthe Lands in. queſtion do lie, that the wen 
may be from the place where the Lands do lie, 
nd; not from the body of the County, except ithe 
when the Lands in queſtion do not lie in any 
Vill or Hamler, Mich. 22 Car. B. R. Or lieu conus 
for in all ſuch Cauſes it is neceſſity that the Jury be f 
. the body of the County, becauſe there is not any othy 
more particular and certain place from whence the venus 
may come. 

If one declare upon a Leaſe in an EjecFone firms, 
and that by virtue of that Leaſe he was in poſſe 
Kon of the Lands thereby let unto him, unril that 
he was ejeed by the Defendant, it is ſuppokd 
that the Leſſor that made the Leaſe unto him ws 
alive at the time when he brought his Action, 
Mich. 22 Car.B.R. For otherwiſe the Leſſee might have 
wo cauſe of Aftion, for his Leaſe might p'ſſtbly be deter 
mined by the death of the Leſſor. 

An Eje&ment, or an Oufer, 1s either an aQual 
Eje&ment, as when the Leſſee is actually put out 
of the Land let unto him, or elſe it is an Eje& 
ment by implication of Law, viz. where fuch 
an ad is done by one which doth amount to an 
Eje&ment, although he do not really enter up 
on the Land let, and «uf the Leſſor, Paſc. 22 Car 
B. P. | 

An Ejeftione firme ought to: be brought for a 
ching that is certain, and not of an uncertain thing, 
as de uno Tenememto is void for uncertainty, Cr 
Eliz. 116. de uno Meſuagio ſive Tenemento, 1s like 
wiſe void for the ſame reaſon, Cro. Eliz. 186, [t 
doth nor lic de pecia Terre, More 564. nor de un 
Clauſo, Cro. 339. It doth not lie de Piſcaria, but i 
may lie of an Acre of Land, aqua Cooperta, Cri. 
Car. 492. It lies of a ſtanding Pool, YTebv. 143, 


Note, 
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Note, If the Land under the Water belongs to the 
Plaintiff, he may bring his Eje&tment ; bur if the 
River only, then his Action on the Caſe, Paſch. 
23 Car. B. R. For if the thing be uncertain, the Sheriff 
cannot if the Plaintiff recover, know of what to deli- 
wer the poſſeſſion upon the Writ of habere facias poſlel- 
ſionem, and conſequently there can be no fruit of 
ſuch an Attion, which the Law doth always labour to 
prevent, 

An Eje&ment lies of a Chamber, Cro. Eliz. 372. 
Cro. Car. 554. of a Cellar, Shop, &c. Cro. Car.554+ 
it lies of an Orchard, Cro. Eliz. 854. it lics of a 
Cole-mine, Cro. Fac. 150. it lies for Tithes, Swal- 
ding verſus Pery, Cro. Jac. 613: Cro. Car. 301. 

Note, If an Eje&tment is brought for things 
which lie in grant, as Tithes, &c. there mult be 
{et forth in the Declaration, a Demiſe of the 
Tithes, &c. by Deed indented under Hand and 
Sal, and nor dimiſiſet generally, otherwile it will 
not be a good Declaration. 

$0 likewiſe in Caſe where an Infant is Leflor, 
the Declaration ought to ſer forth a Leaſe by 
Deed, and alſo a rendring ſome Rent. though ic 
be but 5 s. otherwiſe the Leaſe will be void, 
whereas this Leaſe ſo declared upon, and which 
muſt be confeſſed by the Deſendane in his Rule 
of Leaſe, Entry and Ouſter is not void, but void- 
ablez and although this is really but a fiRirious 
Leaſe, and only to- try the Title, yet it muſt be 
a good Leaſe in Law, if it is not, the Action will 
not lie upan it. 

Although in an Eje#1one firmethere be a Verdict 
and a Judgment againſt the Plaintiff, yet the Plain- 
tiff may bring another Action of Treſpaſs and 
Eje&tment for the Land; Trin. 23 Car. B.R. He may 
bring divers Actions one after another if be pleſe, for P 
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Tudgment in that Aftion tis not final; for it 1s but 
recover the poſſeſſion of the Land, and x not like an 4. 
fee, or a Writ of Right,&c.wherein the Title of the Lax 
zs primarily concerned. 

By Roll Chief Juſtice, It is doubtful whether an 
Ejedtione firme do lie de uno crafto, Trin. 23 Cy, 
B. R. For the incertainty of the word Crofto,what it s, 
and what it doth contain, Qu. 

One who hath Title to the Land in queſtionin 
an Ejetione firme, may upon motion to the Cour 
be made a Defendant in the Aion with the 
Tenant in poſſeflion, that he may thereby defend 
his Title, and he muſt alfo joyn in the Rule t» 
confeſs the Leaſe, Entry and Oufer, Mich. 23 Co. 
B. S. Vide ſupra, According to the new way 
Prattice. 

He who is in any part of a Meſuage, wiz. in 
the Barn, Stable, Stall, &c. after the Leaſe 
Eje&tment ſealed and delivered to try the Title of 
the Meſuage, is an Eje&or for the whole Meſuage; 
"This was before the Rule to confeſs Leaſe, Entry 
and Oufter was put into practice, Paſc. 24 Car. B.R. 
For a Meſuage is an entire thing, and w not to be wt 
wered per partes, 

In cvery Action of Treſpaſs and Eje&ment 
where by the Rule of the Court the Defendant 
ſhall acknowledge Leaſe, Entry and Oufer, for 
fo much of the Premiſes menxioned in the Decl 
ration, as is in the poſleflion of the ſaid Defen 
dant, or his Under-tenants, the Attorny of the 
Jid Defendant ſhall forthwith deliver to the Plain 
tiffs Attorny a true Note in Writing of the Tene- 
ments ſo being in the poſſefiion ot the ſaid De 
tendant, or his Under-tenants, Per Cyr, Tr.16 Cara 
Regvis. af 
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An Ejettione firme doth not lie of a Cloſe of 
Lind without exprefling either the Name or the 
Nature of the Land, Hill.1649. 30 Fan. B.S. becauſe 
it is not known certainly what is meant by a Cloſe with- 
out ſome deſcription of it, either by its Name or Nature : 
It was then ſaid an Ejetione firmz doth lie - of a 
Croft of Land, Sed Qu. for it was formely doubred. 

An Eje&ione firme doth lie of a Cottage, Paſe. 
1650. 12 Maii. For it is @ word of a certain ſigni 
fication. 


Evidence. 


I an Aion upon the Statute of Hue and Cry 
brought by one Ol:ver a Carrier, againſt the 
Hundred of Wallington in Surry: Oliver who was 
robbed, was admitted by the Court to give Evi- 
dence to the Jury to prove he was robbed, and the 
place where, and to what value. 

The Allegation of the Counſel at the Bar, is 
no Evidence to the Jury, but the matter only 
which is proved upon Oath upon this Allegation 
is good Evidence, Mich. 22 Car. B. R. For Evidence 
to @ fary ought to be given upon the Oaths of Witneſſes, 
or upon matters of Record, or by Deeds proved, and 
other like authentical matter ; but the Allegation of the 
Counſel is ſometimes but as they are inſtructed, and 
what elſe they apprebend is fit to be ſpoken for the beſt 
advantepe of therr Clients Cauſe, and not according 10 
the truth of the Fatt. 

Upon the Tryal of a Medzs, or in caſe of Copy- 
holds, where ſeveral Perfons hold by one and the 
fame Title, ſo that the Tryal of one determines 
the other 3 no Perſon concerned ſhall be an Evi- 
dence, becauſe they ſwear in effe& to diſcharge 
themſelves, Hob. 91. | 


_ 
.y 


204 The Pauttical Regiſter 3 Or, 


Depoſitions taken in Chancery, may by order 
of the Court of Chancery be read as Evidencet 
a Jury, upon a Tryal at the Bar by the Plaintiff 
or the Defendant, or both, if the Depoſitions wer 
taken in the Cauſe which is to be tryed at the 
Bar, and between the ſame Parties that are Plain 
tiff and Defendant in the Tryal, after Bill, Anſie 
and Ifſue joyned, Mich. 22 Car. B. R. And 0 its 
of Bills, Anſwers, Replications, &C. in Chancery, \ 
| But if the Parties that depoſed in Chancery te 
living,and in England at the time of the Tryal, they 
ought to be examined viva woce, in Court, and 
their Depoſitions are not in ſuch caſe to be nude 
uſe of, Paſe. 1650. B. S. for the reaſon aforeſaid. 

The admittance of one to be an Adminiſtrater 
in an inferior Dioceſe, is a Bar againſt che Perſon 
that doth ſo admit him to give Evidence at : 
Tryal, that the Inteſtate had not bong wotabilia i 
divers Dioccſes at the time of his death, M6 
22 Car. B.R. For ſuch Evidence would be contrary's 
what he hath formerly admitted, and ſo it would be 
ſuffer the Party to diſprove by others what be hath 
ready bimſelf granted. 

The Court will not permit the Jury upon: 
Tryal at the Bar to carry any Writings with then 
out of the Court, as Evidence for them to cot 
ſider of, but ſuch as are under Seal, and have bez 
proved in Court, Mich. 22 Car, B. R. For others an 
of no credit, aud are no part of the Evidence which thy 
are to conſider upon, 

An Evidence given to a Jury, may be anſivered 
by the Counſel, either by conteſling and avoiding 
it, or elſe by encountring the Evidence given, 
with giving ttronger Evidence, and of greatet 
Credic on the other ſide, Mich. 22 Car. B. R. Ibid 
s 
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x npon the matter @ denial of the Evidence given on 
the other ſide to be true by proving the contrary. 

An Iflue in Treſpaſs was, whether or no Domi- 
mus conceſſit ſecundum conſuetudinem Manerii, and the 
Evidence was, That the Lord had lately granted, 
but never before that time ; the Jury here muſt 
find non conceſſit, for although in truth conceſſit, yet 
non conceſſit ſecundam conſuetudinem Manerii, which 
was the point in Ifſue, Leon. 1 Rep. 55, 56. 

A thing which is concluded in the Eccleſiaſtical 
Court which doth concern Lands, is not to be 
given in Evidence to a Jury at a Tryal concern- 
ing thoſe Lands, Mich. 22 Car. B. R. For the Courts 
of Common Law are not to be guided by their Proceed- 
ings, nor are they: to be urged to a Fury in Evidence to 
ſway their Conſciences neither have they any thing-to 
do with Lands. \ 

A Perſon that may be admitted as a Wieneſs, 
at a Tryal, may give words in Evidence to the 
Jury, which were ſpoken to him by another Per- 
lon, who by the Rules of the Court might not be 
admitted as a Witneſs at the Tryal, Mzch. 22 Car. 
B.R. For it is but matter of Evidences' and is left to 
the Tury bow far they will give credit to them, and it 
is lawful for one that is admitted as a Witneſs to give 
any thing in Evidence which may concern the matter in 
queſtion. » 

It is not of abſolute neceflity that a Deed given 
$ Selencs to a Jury, be ſhewed in Court; but 
I} it be proved that there was ſuch a Deed as is 
given in Evidence, it is ſufficient, upon ſome 
proof to be made rhat the Deed is loſt, Trin.23 Car. 
B. R. For a Deed may be imbezled or loft, and ſo not 
to be produced ; but in ſuch a caſe a Record cannot be 
given in Evidence without the wery Record it ſelf in 
Court, or a Copy to be ſworn a true Copy taken from 
the Record, The 
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The Judges of the Court cannot try a matter of 
Fact in queſtion,upon a Demurrer to an Evidence; 
and therefore the Plaintiff and the Defendant mup 
agree upon it, and confeſs it, 7rin.23 Car. B.R. Fo 
elſe the Court will not proceed to deliver their Opinion 
touching the matter in Law demurred upon, becauſe i 
the maiter of Fatt be not agreed, there can be no Fudge 
ment given in the Cauſe,which way ſoever the matter y 
Law fall ons to be: 

Matter in Law ought not to be given in Evidence 
at a Tryal, unleſs in caſe of a ſpecial Verdict, by 
only matter of Fac is to be given in Evidence, and 
the matter in Law, if there be any that is diſpuz- 
ble, is to be reſerved to be ſpoken to in Arrefiof 
Judgment, or to be found ſpecially, 77.23 Car. Bk; 
Fer the Fury are only to try matters of Fact, \/ augh.141, 

Fraud or no Fraud within the Statute of 13 E, 
cap. 5. may be given. in Evidence upon the gene 
- 7 Iitne, Anderſon Cale, 50. fol. 24 

If a Feme Covent acknowledge a thing at 1 
Eryal, which: is for the prefent advantage of he: 
Husband,but is for her own future diſadvantage 
ahis is no good. Evidence to a Jury, Mich. 23 Ca 
B. R. For ber Husbands preſent. advantage is her: & 

ft, and is more looked. upon than her future diſat 


antage. "| 
A Feme Covert cannot be a Witneſs againſt he 


Husband, quia ſunt anime duz in uns Carne, for i t 
would be, if admitred, an occafion of perpetual dibW r 
tention between. Man and Wife, Sir Fame: Cn 7 
Caſe, Co. Lit. fol. 6. b. a 

It a Feme, Covert be ſerved with. a: Subpuna, if Z 
ſhe doth not appear an. Action will lie upon te * 
Statute againſt the Husband, bur ſhe ought tobe 7: 


perſonally. ſerved: and Charges tendred to hey 
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- The Defendants Counſel ought to conclude by 
way of anſwer to the Evidence that was given un- 
tothe Jury by the Plaintiffs Counſel, Mich. 24 Car. 
B. R, For if the Plaintiffs Counſel doth begin the Evi- 
dence, it is reaſon the Defeudavt ſhould ſpeak in anſwer 
to that Evidence, becauſe be xs upon the defenſive part, 
and s to give an anſwer to all that is ſaid againſt bins 
in matter of Evidence, but the Plaintiffs Counſel after 
this, is to ſum up his Evidence to the Jury, which is 
no more than to put them in mind how be bath proved 
bis cauſe. 

An ancient Writing that is proved to have been 
found amongft Deeds and Evidences of Land may 
be given in Evidence to a Jury, although the ex- 
ecuting of it cannot be proved, Mich. 24 Car. B, R. 
For it is very hard to prove things that are very ancient, 
and the finding it in ſuch a place, 1s a preſumption, that 
it +! to as a thing of value,and to be made uſe 
of, and it is left to the Fury what credit they will giue 
to it according to circumſtances. 

A Writing that is permitted to be read, to prove 
one part of an Evidence given to a Jury, may be 
read to prove any other part of the whole Evi- 
dence to be given, Mich. 24 Car. B. R. For ut 5s 
but to make the whole truth of the cauſe appear. 

If the Plaintiff or Defendant will give ſome part 
of an anſwer in Chancery in Evidence to a Jury, 
the Court may order that the whole Anſwer be 
read; Mich. 24-Car.: B.R. That the Court and the Fury 
may the better conjider what it makes to the Evidence, 
and it may be if part only be read, it may prove good 
Evidence for the Party, whereas the whols Anſwer 
taken together may be againſt him, and ſo by reading of 
part the truth may not be diſcovered. 
| Part of a Copy of a Record cannot be given 
in Evidence, but it muſt be the entire Copy - 
the 
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the whole, ſo that the Court may adjudge upon 
the whole Record when it is before them. 

A tranfeript of a Record which is in another 
Court, or an! Enrolment of a Deed may be given 
in Eviderfce to a Jury, Mich. 1649. B« S. For the 
are things to be credited, being made by Officers of truft, 
who (hall not be — to do falſe things, and being 
pon Record;if falſenay be diſproved by the other Party, 
' Upon a Tryal at the Bar the Counſel of that 
Party who doth begin to maintain the Iſſue, that 
is, to be tryed whether it be the Counſel of the 
Plaintiff, jor the Counſel of the Defendant oughe 
to conclude the Evidence, Paſc. 1650. 1 Mai, Bs 
That is, jnly ſum up bis Evidence given ; but if he give 
new Evidence, the other Party hath liberty to anſwer it, 
or encounter it with other Evidence. 

If any one of the Jury that is ſworn to try the 
Iſſue, be defired to give his Teſtimony concerning 
ſome matter of Fa& that lies in his particular 
knowledge, and concerns the matter in queſtion a 
Evidence to his fellow Jurors, the Court will hare 
him examined openly in Court upon his Oath 
touching his knowledge therein, and he is not to 
deliver his Teſtimony in private unto his fellov 
Jurors, 31.0. 1650. Mich: B.S. For the Court and 
Counſel on both parts, are to hear the Evidence given a 
either ſide as well as the Fury, that it may be a 
fwered by the other Party if need require, and thi 
the Court may dirett the Jury to find according to tk 
Evidence. 

The Jury may have Evidence from their om 
perſonal knowledge,by which they may be aſſurd 
that what is depoſed in Court is abſolutely fak 
Per Vaughan in Buſhels Caſe, 147: 

Memorandum, At a Tryal at the Bar betwer 
Baxter and Foſter, concerning the Title of _ 


-livwry; ig Eyxdenge to a Jury to prove a Title, 
(LEEIG? P mult 


Che Actownplith'd Attahuſp;-/— 269 
opy + of an inſciiption \upon' a-Grave-ſtone irt 
Copy Was adraitted in A bt. prove a' Pe-- 
digree; Mich. 1656!-B,'S. | DN. we 
niche Caſe. of Miller Plaintiff} and 'Collumtbine 
Defendant; upon a Tryil at the Bar; in #n Action 
of T 5 and Ejeftimenty it was fail by--Ratl- 
Chief -Juſtice, That an Office which';s-foimd after the 
death of one" that died" [eifid of Cayite' Lands in a 
County wherein the Lands ' fond in that'- do not 
lie, but i## another County, may notwithſtangnig it was: 
not found 1 #hiCotmty 'where the Laniy do lies be 
given in Evidence to a Jury that is to thy Title of thoſe 
Landt, if there was a ſpecial Livery granted umg'the 
Heir of thoſe Lands, 1654. BS. For this preſumes that 
thers was # ſpecial direftion for finding thi Office in 
thy extraordinary way. HT h 
The Plaintiff or the Defendant-may make an 
Affidavit in, their own Cauſes depending here,” and 
ic may be filed 3 but it may not be admitted” iff 
Evidence in the Tryal of, che Cauſe Betwixt'them, 
Mich. 1656. BS, 0d ah IIS ET 2h 2 
The Jury may view Depoſitions takin Chan- 
cery, it they be exemplitied under the Great Seal; 
and they may alſo have-them with them: fromthe 
Bar to conſider thereof as part of the Evidence 3 bue 
if they be ri6t exemplified under the great'Seal;they 
may'only-look upon thenr at-the Bar,-but not have 
them with them out'of- the Court, ' without the 
leave of 'the Court, 1655: B. 5, For they are mor'fs 
autbemicel-if they be not exemplified under' Seal; for 
the Sehl gives them the Teftimony of the' Cott of Child 
cery it ſelf that they are true; but without" exemplified- 
tion, they paſs only upon, the credit of the Examinery 
who is but an Officer mn'Conrt. A 
If: one do produce &'Leafe made upon an Owr- 
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muſt alſo: produce the Qut-lawry it {elf ; for thy 
Ouc-lawry..is the ground: of the. Leaſe, and by 


conſequence, of the Title which is to. be proved; 


but if. he produce the Leaſe to prove other matter, 
he.needs not to ſhew the Out-lawry, but may have 
the Leaſe only read in Evidence, but in both Caſe 


he muſt -prove..the Leaſe; and fo it is of an Er 


tent,for at the'Tryal the. Plaintiff muſt prove by an 
Exemplificatian' or examined Copy the Statute or 
ment .an' which the Extent 1s grounded. $ 
eld m'a Tryal at the Bar between Fobn/e and 
Soencer, Paic. 1655. B.'S. SU FN 
In an Acion. of Debt for Rent upon a Lak 
Parol, and. nil.debet pleaded, the Plaintiff mukt if 
it be inſiſted. upon, ſhew ; his Title to the Land; 
but upon a Leaſe for ' years, under Hand and Sel, 
he need nat, becauſe the Defendant hath eſtopped 
himſclf by accepting a Leaſe,and ſealing of a coun 


TE7-Ps Iter;;;;. T*3- l 
-1t' a-Perfon brings an Action of Debt for Tithe 
upon the Statute, upon nil deber pleaded, he mult 
the Defendant puts him to it, prove his Inftit- 
tion and; Inducion, and reading of the 39 Ar 
ticles, atherwiſe he will be non-ſuited, for that 5 
his Title-to-che Tithes. 

In a Eryal atthe Bar, in a Treſpa{s and Ej& 
ment, berween:Wiljams and Scor, it was faid 
Glyn:Chigf Juſtice, That an Entry in an H 
Book is-np,'good Evidence to prove a Pedigree 
prove one to be Heir to the Land in queſtion ; i 
they. ara gormatcers of Record, but are alloweds 
good circumſtantial Evidence. 


| Emparlauce. | 
F* the Plaintiff. do amend his Declarationat at 


time after ic is delivered tothe Defendants 
torn} 
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t6rny; orafter jt-is filed in the Office in any thing 
that 8 matter of. ſubſtarice, the Defendant may by 
the Rules: of the Court emparl to.the next Term 
after that che. Declaration. is ſo amended, if the 
Plaintiff. do.not pay Coſts ro the Defendant for 
his amendment 3 -but if the Defendant do accept of 
Coſts of the Plaintiff, then the Defendant cannot 
emparl. AMich.22 Car. B.R. For by ſuch amendment it 
be accounted au 'a new Declaration ; but if the De- 
fendans: do accept of | Coſts for ſuch Amendment, it | is 
incended that he is ſatisfied for what he is prejudiced 
by the twnendment, and therefore it is reaſon he ſhould 
plead to the Declaration ſo amended, and nut emporl. 
If z\Cauſe be:removed in the Vacation-time 
out' of : Loudon, Middleſex or Mareichals'Court, or 
other Court ' within ' five Miles of London by He- 
bees Corpis ret. immediate, and Bail be 'pur in, if 
the Plaintiff doth not deliver his Declaration eight 
days before the end off the Term, the Defendatic 
may emparl of courſe, bur if it be delivered eight 
days before the end of the Term, then the De- 
fendant muſt plead to enter; and in Afichaelmas 
Term if it be delivered before Croftin. Animarim, 
or in Eefter before Menſem Paſche, then he muſt 
plead:torry it the ſame 'Ferm if the Plaintiff-will, 
When a Declaration comes in againſt the De- 
fendant; the later cnd- of the. Term, the 'Defen- 
dant may by the Rules of the Courtemparl to the 
next 'Term after beforehe can. be compelled to 
plead, Mich. _ B-R. wy __ Law” doth not 
force any owe to dl thing raſhly. and . without at 
wie, Jar ;pives the raps. Jo co deliberate what to 
anſwer for himſelf's this is only where the Defendant 1s 
in. n0/ fanlt ; but if the. ant doth wot wypear, but 
the Bail-bond is ſued; and: afterwards im anotber Ter 
Bait-is put in 10 the ' Original Attion, and 'n. Declaration 
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4s delivered fortbwith upon that: Raid, there 'the Pluin- 
tiff may give Rules to plead  preferitly,” and if he auth 
net plead before the Rules are wut; be may ſign bis Judy 
ment, becauſe the fault here hes. only in the Defenda, 
againſt whom 'the'.Plaimtiff” could not declart' untill 
had put in Bail, and he ſhall. newtr 3ake advantages 
bis own Laches, * in Thiorrn; 4 0 16 afhog 
Alſo where the Plaintiff ſues out a ſpeciel Ot. 
ginal againſt the Detendant, wherein . the- Cauk 
6 qu is mentioned, ' and' the DO 
taken u a ſpecial Capias upon that'Original; 
here the Defendant ſhall have no Emparlancg;hur 
muſt plead as: ſoon as :the Rules are out ;\.the 
Reaſon is this, Where the Writ. is general the cauſe 
of Action- appears in the Declaration; to which 
the Law allows:.the Defendane.a convenient tine 
to confider of, and adviſe upon. before he plead; 
but where the Declaration is mentioned - in the 
Writ- it lf, there the' Defendant ſees what tie 
cauſc_of Action'is, and may take a Copy af:i, 

d prepare his: anſwer ready, againſt the Term, 
” In London or Middleſex if the appearance be bs 
tore Creſtinum Animarum, or Menſem Paſeh, or the 
laſt. Return of any other 'Term, the. Detendan 


ſhall have no 'Emparlance without leave. of tl » 


Court, but ſhall plead to enter before the: eſſoig 


day-iof the next: Term,” wherein the' Rules MW 


pleading were given. ' +, / @ 2! 
Where the Defendants: Caſe doth - neceflitat 
hin to plead a ſpecial Plea; andthe matrer &:dib 
ficule- whictt.ts. robe pleaded;. the Court; upora 
Defendant deſire it, grant him longer 8:me ten 
-parl;..and put-in. his Plea.than qtherwiſe bye 
Rulcs. of che-Court he oughe.to.have, F5h, a2.Cn 
BR. But. without @ mition. and leave of the: Corti 
F canm 


dat 
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cant take — becauſe the Coart 1s to Judge 
whethet itt he neceſſary to plead ſuch a Phea, as requires 
langer-time . to conſider'of than ordinary, and ſhould it 
be atherwiſe the Defendant. might upon ſuch pretences 
delay the Plaintiff without cauſe 

Whore the Plaintiff doth keep ''any Deed or 
Writing,or. other thing from the Defendant which 
dottybelong untothimg and whereby he is to make 
his: defence, - and is 'difabled by the - detaining 
thereof - to! plead for his - beſt advantage 3 the 
Conrt'upon a motion and information thereof, will 
grant an Emparlance to the Defendant, until the 
Plaintiff:do- deliver- it unto him, and alſo a conve- 
nient time after, till he can draw up his Plea, HI. 
22'Cari'B. R. For the Law doth give every Defendant 
conuenitnt time to make bis beſt defence ;, and in this 
caſe,,of- the Plaintiff be delayed, it ſhall be adjudged 
hi 


inus fault. 

ByGiw Chief Juſtice,If an Attorny or Clerk, or 
other-pcivitedged Perſon of this Court do ſue ano- 
ther; the Defendant cannot emparl, but muſt plead 
preſently ;\ and fo it is if a priviledged Perſon of 
this/Coart be ſued, he cannot emparl, but muſt. 
plead: preſently, Hire and Goodwin, Mich. 1656, 
for-it: ts*but [reaſonable that the Law ſhould be 
the-fame' as well for the priviledged Perſon as 
againſt him. 

-Alfo'in- all Caſes: where the Plaintiff in his 
Neclaration, - or the Defendant in his Plea al- 
ledgethia:profert in'Curia of the Deed or Admini- 
ſtration, * &+c. there the Defendant ſhall not 'be 
forced to-plead, nor the Plantiff to reply until he 
hath: ſeen the Deed'or other Evidence, and taken 
a. Copy'of-it at his'own Coſts if he'pleaſeth. 

{1f the.Plaintiff do*: declare againſt the Defen- 
dant, but doth not praceed farther thereupon for 

JHB - thres 
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three whole. Terms after, the Defendant may ey 
parl to the next Term by the Rules of the Coun 
Ell. 2.3 Car. B.. R-. For by 'bis\debay he might think th 
Plaintiff would nt proceed, and-may be thereby wngre 
vided of a Plea. yy angel dil $65 th 
By Glyn Chief Juſtice, Trin- 1656. B. S. in the 
Fr'4 of Leonard and Osbafon, It was faid;: That i 
the Defendant in Aſſault. and: Battery be "Ou: 
lawed, and come; in {upon the Outlawry, and the 
Plaintiff declares againſt him, he ſhall not 'e@ 
parl to the next Term, hue muſt plead preſently, 
and go to 'Tryal that Term; For he bath: 
the Plaintiff alrtady tao much by ſtanding out to the Ou 
lawry. | | 
S Roll Chief Juſtice, If the Plaintiff .and the 
Defendant have proceeded ſo far as to iflue:m 
the Cauſe, 'and after the Defendant do amend hi 
Plea, the Defendant ſhall pay the Plaintiff Col 
becauſe by .the amending 'of_the Plea after Iſhe, 
the Plaintiff, may be pur to extraordinary Charge 
in new drawing up the Iſſue ; yet the Court; will 
not grant an Emparlance unto- him, although-the 
Cauſe be not entred in the Judges Book'for Tryal 
if there be warning given the Defendant- of the 
Tryal, 1655. B. S. 'For after Iſſue jojned; and wane 
ing gow for 6 Tryal wpon that [ſue, it is treo bates 
arl. v4 
he Court- would not grant. the Defendant an 
Emparlance,' though he was ſued upon a-Bond 
25 years old, and could not ſee'the Bond ;: bar bid 
him pray Oyjer of it, and plead. In the Caferd 
Mr. Edward Fobnſon of the Inner Temple, Pa 
1656. B.S, For the praying Oyer'is the proper way 
bave a ſight of it, and have a Copy of it, :and till 
bave Oyer (if be:-pray it) he need wa; plead, \und the ar 
Fiquity of the Bond is no cauſe of Emparlance. -- 
Execilo 
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+ Executo) 


_ be indebred to'1.S. in a certait Sum '6f 

Mony,' and 7. $.- makes his Will, and deviſeth 
this Debe due unto him, unto 4- 8: and makes 
I L. 'his Executor and dies; this Debr deviſed un- 
to A. B. muſt be paid unto LL. the Executor, ahitl 
not to 4A, B. the Deviſee, Mich. 22'Car-B.R. For the 
Exexthr,' and not the Deviſce;s the Perſon who can give 
4 . - cient diſcharge for this Debt ; and the Debt is patt 

Teſt ators Eſtate for which the Executor only is re- 


[oil od and - — that the 'Teftator did nit 
bis Debts ; now if the Executor 


Fur xe euiſte Fo receive ' this Mony to bis 
anoh wie 1h there' iy not ſufficient to f =4 y the Teftators 
Debts, this would be a-Devaltavit in ard be RIS 


be bend to w{wer [o\much out of bis _ Eftate; but 
the Law bumnh takers that prudent Care in this Caſe, 
that a'Legacy ſhall not- veſt inthe DetJ/ee without the 
aſſent of the Executor thereunto , but if an Executor 
bath 4fjers ſufficient to pay Debts and Legacies, there if 
bt ſhall yefuſtt0' afſent' to the Legacies, 'or make payment 
thereof, the Chancery will c ——_— 7 

If 4 Seive faciuz be brou _ ah Execu- 
tor ko ſhew fg why' he ay' a Debt 
ano he Plainciff oeotered x ainſt his 1 Teſtator ; 
the Ex6cator cantiot plead adminiftred, bit 
he fitaſt-plead that no Geet of \the Teſtator 
att (O1e'to' his: Hargls whereby"he might dif- 
uy au Dube, "B66,2:2 Car. 'B. R. Fir be may 

adminiftred; ani yet be liable in Law to 

br GE upon the Scire yr by 

the Te every ſoul matron t 
bY Hana Y. 2 ( 95 
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An Executor which hath adminiſtred Goods of 
the Teſtators as Execueor,:'& that is Executor of | | 
his own wrong, by diſpoſing of the Goods of the | « 
Party. deceaſed, without authority given unto hi, 
cannot wave a Term -for ;ycars at Land, &c. bf 
. which the, deceaſed died, poſledied of, AMich,23 Car 
B, R. 'For he: hath charged'byno{elf to. be anfwerablt 1+ 
"Gl Perſons | concerned as far as. the deceaſed Pie 
perſonal Eſtate —_— unto, but if 'the' Terry wil 
not be Aſſets, be-may wap the Term, '[rin,-24 Ct 
An Executor de ſen rort-cannat plead a Retainer 
in fatisfationof his awn.Debt,. Mich: 13 Cars. 
An Executor, of his 'own wrong is not'by Lav 
chargeable for. more than the-value of. the Goods 
of the deceaſed. doth amount unto, and' which did 
come unto .his Hands, and jwith which. he -hath 
intermedled,.. Mich. 23. Car.-B. R. \Recouſe:abe # 
not impowered. by Law. to recover any. mere of the 
Hf ores oc i renter auhirizzed by the Probate. of 
HL -11, %*. anc lt 04 We. 
The Executors and Admigiſtrators-of Exdas 
tors 1n. their, wn wrong qhball: be liahle.to, pay. the 
Debts of the Tgſtator,..per Stet, 39:Cap 3 | 
.; Alto all andigvery Execurorjand Executors, Ad 
miniſtcacor-os Adminiſtrators ;af ſach.Exggutor ae 
Admil ratar;\ge jures who. ſhall: walt, or GRANVENT 
» his,owa Ule, Good oJds;: Ghatgels-or, Eſtate. of his 
Leſtator on, Inteſtace,” from ;heneeforgh be 
liable. and. chargeable in tharfline mannge; a5 Ny 
or their Teſtator or.Jnte{tags, fruld' orimp 
been, per Startum ati g and 5.HHL aud 
es ©: Regings ? 017 4D Wy 182 it 
.. The. word, Executor\ is;a, ward collegiue. and, 
doth comprehend in it the Executor of ag;Rxerw 
for, Hill. 23 Car. B, R. For he is accountable for Fo 
_Y « : 
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frft Tiſators Goods, and is as it were bis Executor, 
w. Jes Goods as remoin wradminiſtred by the firſt Ex- 


; "DOE. may. recover 4, Duty which ho 


due. to;the Teltaror, alchough, the, .Executor Avas 
not) names] an the..creation of that, Duty, 7rin- 
22 Care B. Re. For be. regreſents the. wery Perſon of t the 
Tiffen the. THe Eſtate belongy to bim. 
gn de may b be Fharged 0, a 'Collater 1 
Promi nte the Party b by gh e..Tcſtator, if 
Fea xoken/in the life-time of the T6 
ator, 'el{e not, Mich; 1649, .B, S,, and 16 April 
1650, B. S. For by the. breach. of the Promiſe t there 
accrued ia Duty, to hims..to whom. the Promiſe "was 
wade from the Teſtator, but before it is broken it is 
no Duty, «. "74 
Two. Perſons arg. bound j ioyntly; one of thery 
dies,,the- Survivor: only. ſhall onthe pe and not 
by utor, of, the. rv becauſe, the per- 
pool rvives,..Paſe 46 Car. 2s. 
pearance ons of the "Phain ifts Execu: 
RP why the, ihe ofaju Hl on 
n;a;Rulg AG, JOY him,, if be 
ſeveral ajbur if Ei og W-nrer ag 4 then chgrs 
muſt g9 Gu 4 HORA, and: {ey So againft 
+ An Execuror (bg li-he boind his Toſtzvor 
a or gh he is therein ; : 
coach = be pound ales Ne be.par- 
ol Dyer 14,8 305+. 
.Deky on ent | detinen « ay ol, Afi 
wet ge 5 i 
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Envicomnent; 

AN Endi&tmerit that + framed upon 2 | 
0 


to purſue'the words of the Statute;and 


muft conclnde twnrys formiam'Bratuti, Trin.'25 Chr 
B. R. For ſuth' an Endiftmiht is founded hon th 

Statute only, and mift not therefore ſweroe For it; 
"If any one be perjured in at Aﬀidavit made in 
'2ny Court of 'Record ronching atiy Catiſe depen: 
ing in that Conrt, an Inditment may he prefer 
'"againft him, ' for this is Perjury upon the Sr, 

of 5 Eliz. cap. 29. Trin. 23 Car. B. R. | 

An Endictment of Forcible Entry doth not ke 
upon the Statute 'of 8H, 6.*'againft one fort 
tring forcibly into a Leaſe for years, or a oY 

hold, for ſich Eftates are not mentioned ih: 
Statnte, of & F. 6,” nor are within the Equity-of 
that Statute; but an Endi&ment doth lie- in! ſit 
a Caſe, by the Statute of 21 Fac. c.15. Hil,23 Gu, 

B, R. For they ave, ſed within that Statute.” ' 
Although ext be taken againſt"# Th 
di&ment, to the intent the' Conrt ſhould quaſi, 
bo the Court wit grant'time to maintain theEn 
&ment riito-rhe Kings Contiedl; if they Ueſireit, 
Hill. 23 Car., B.R. For the maintenance of Endittniiv 


3s for the good of the Commot-wealth, - andthe" Kid is 
ne RES. 


ere a Pttor'tis corvidted upon at\Fridit 
ment or Information, the Court will nat'Rt tt 
ine until the" Party -in Corr; or df 


f6ME ther Perſynin Chirtlundertakes for hinr 
pay his Fine” feLinſe chy'Eoure-imit chr 


vA4. 0 
of 016% 


The 


on protioniiing .of Judgttien®againſt-rhe' 
dant, Gominit{Rin in Exttittidn (vw 
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. The: Court” doth not uſually quaſh Endi&ments 
for Perjury” or -Nuſances in the High Way, &:. 
although the Endi&tments be faulty, but will put 
the Party to plead tothe Enditment, Hill. 23 Car. 
B.R, For m_y and Nuſances are counted great Offences, 
and therefore the Court doth not favour ſuch Offender s,and 
if the Endittments be not pood, the Parties endiffed may 
avtid-thems by pleading, and'#t x but ex gratia that t 
Cauet dath qu Endittments, and they are not bound ta 
do it ex Othcio. | FW. 1 *2 
An'Endiatment ought to be more certain than 
commotrÞPtcadings irs Eaw need to be, Fl. 23 Car. 
B. R'breauſe they are more penal, and oug bt to be more 
preciſely anſwered unto, 0, Hick wth 
- AnEnditment ought to expreſs the year of our 
Lord in which it was taken, Fill.1649. 30 Fan. B.R- 
For it oug ht to be certain inthe time, as well zs mn othev 


marers. 

If an Endi&tment be drawn fo general, and fo 
uncertain,. that the Party endifed cannot tell how 
to make a certain! anſwer unto it, fach 'aftr Endict- 
ment is not good, but may be quaſhed, Pafc.24 Car. 
nar For otherwiſe 1he Defendant would 'be: onſnared 
thereby. 

It-a word be left out in an Endi&ment which is. 
buvonly' in matter of-form, yer the Endidtment is 
good 5' but if it be in matter of fubftance it is not 

 Trim'24 Car. B.R. For it #s the ſubſtance of 
leadings that is moſt regarted, though formality be nt. 
10 be wg leSed, | 08 {1 | | | 

Ione be endidted for doing of any thing for 
which he is not by"rhe Law to be endited for, as 
for-the encloſing of ' a Common, or fome other 
Treſpaſs for which an Aion at the Common Law 
15 to be brought, of'for calling a Man a Rogue or 
Thief, &+. fuch an Endi&ment is not good, bur 

7 may 
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may be quaſhed, Paſe. 24 Car. B. R: i For \Rndid 
ments are 80 be preferred for Criruinal and not for Civil 
Matters; and = likewiſe the Delinquent 1s liable tobe 
>a puniſhed for one Offence; which w againſt Magna 


If one do interrupt a long continued- poſſeſſion 
of Lands by an,unlawful-means, and the Perſon 
that is ſo interrupted of, his pofſeſſion-do regain 
his poſſefion by unlawful. means alſo, .yet an En- 
di&tment of Forcible Entry doth not lie :againkt 
him for doing thereof, Mich. 24 Car: B. R- Foritle 
Law favours long poſſeſſians, and: doth not countenaxe 
the diſturbers. of them, and thjs #s buÞ vim vi repellem, 
which is not puniſhable in many caſes. | 
,1f an Enditment. be good .in part,. and the 
other part of it is naught, the- Court ' will not 
quaſh it, Flowes Caſe, in Latch 173. : | 

In moſt Caſes the Enditment for a Fa&t done, 
qQught to:be laid in the County where the Fat 
was done 3. for it ſhall be intended: that thexe may 
the beſt conuſance of the Fact be had, and con(e 
quently the faireſt Tryal ; but this holds notin 
a Caſes, 44ch.24 Car.B., R. and Mich. 25 O#.1650, 

- R, 


_;If one be endicted at the. Seflions in London, or 
10 any other County, and the Party endifted dath 
remove : the, Endiftment by a-:Certiorar;- into this 
Court, and doth not thereupon quaſh the.Endit 
ment, the Party that did remove it, oughtby the 
Rules of the Court to try the Endidtment.-at his 
own Coſts the next Term-/after that the -Endi 
ment 1s. removed ; For the removing of it is an ft 
Ver. of the Defendant, and'þe. ſhall not by reaſon ther 
op, be {Wffered to, delay or pr1tbe Proſecutor therehy 
extraordingry Charges, 17 Nor, 1650, rf 23 © 
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When an Endicttnent is ſpecial;that is,when it is 
grounded upon fame ſpecial matter of fa, the 
Evidence given upon the. Tryal of this Enditmenc 
muſt prove. this ſpecial matter, and maintain the 
Endictment 3- but if ic be a general Enditment ic 
is not ſo, 21 Car. B. R. + 

An Endictment muſt be certain, that. the Party 
endicted-nray know how to plead to it, or traverſe, 
orelſe it is not good, but may be quaſhed, Hil. 
21-Cor, B. R, Becauſe there can be no.Tryal upon it, by 
reefan of its meertainty. | | 
' A Preſentment- may be in Engliſh, | but an 
Endi&tment _ to be in' Latin,; or ele it is not 
good, -but may be quaſhed, except it be an Endi&- 
ment'taken before. the Commithoners of Sewers, 
which may-be in Engliſh, HU. 21 Cer. B. R. 

The Pariſh in which the Fact was done,for which 
the Party is endicted, ought to be named in the 
Enditrwent, 21 Car. B. R. That the Party endifted 
may. be the plainlier deſcribed. 

An Endi&tment doth lic againft one that fpeak- 
eth blaſphemous words, 21 Car. B. R. It lay then at 
the Common Law, but now by a late A& it lies only fur 
ſpeaking: of ſame blaſphemous words named in that Att ; 

(Qu. whether i now lie at the Common Law for 
ſpeaking any other blaſphemans, words not mentioned in 
the Starnte3 It ſeems it doth not. | | 

An Endi&ment for:'a Nuſance doth lie againſt 
the Owner or /Proprictor of a Ship that is ſunk in 
a Haven or Port, 2.1 Car. B. R. For thereby the Trade 
of that place, where. the Haven or that Port is, is bin 
dred, and. alſo-Nevigation, hich 1s prejudicial to the 
Common-wealth ; for it is chiefly maintained by Na- 
vigations + 1 | 

One that is convicted upon an erroneous En+ 
ditment-: cannot! moye after his Caaridtion ro 

g 1 ave 


452 The Puaticol Regiftet; Or, 
have the Endifinent quaſhed; bat muſt bring hy 
Wricof Error to reverſe the Judgment given _ 
him upori- the Endidtment, Ach. 22 Car. BR, 
For after Faugment it 4s too late, for an Endiftmes 
5s quaſbed for the inſufficiency in it, or becauſe be 
Fudgment can ' be given upon an erroneous - End, 

meu; bat if Fudgment be given upon an eros 
.Rndif# ment, it iz good, till it be reverſed by a Whit 


ors ; 

-/ The Court will not quaſk an Endidment thats 
preferred for the Publick Good, although it beno 
a good Endi&ment, but will put the Party endited 
to traverſe it; or to plead unto it, Mich. 22 (g. 
B. R. For it ir by the favor of the Court, that nj 
Endittment is quaſhed, for if the Court pleaſe, they ma 
force the Party to'traverſe.or plead to any Enditimen, 
be it good or bad, for it is no prejudice to the Pary 
endifted. | 

An Endi&ment removed by a Writ of Certiorai 
into this Court, may be ſent back again into the 
County or Place whence it was removed, if there 
be cauſe to do'it, Mirth. 22 Car. B. R, That ther 
may be @ Tryal bad upon it where it was firſt laid. 

f an Action upon the Caſe be brought againſt 
one for calling another Thief, and the Dofendan 
doth juſtifie the-words,-and upon the Tryal- it be 
found for the Defendant, an Endi&ment may br 
forthwith framed againſt the Plaintiff co cry" hi 
for the Felony 3 So i# was done in Mich. 21 Regis 
nunc, in the Caſe of one Perry, who was after txt 
cated at Tyburn, Mich. 22 Car. B, R. For the Feloy 
eppears 76 the Court by the Verditt found for the De 


ant. 

An Endi&ment doth lie againſt one that cheats 
another at play with falſe Dice, Hill. 22 Car. 
B. R, or for any other way of cheating at- + 9 
| ONT 
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. The Accampliſh'd Attomy; 223 
oherwiſe> for Cheating is a  bigh Crime again#t 
the Common weakh, «6s well as ag aint} the Party 
ed, [LJ , i 
wo Endi&tment doth not he for -a private Nu- 
ance, or other Injuries, becauſe the Nuſance or 
Injury done: is not, made 4d comune nocumentum, 
but ad privatum, and therefore an Actian upon the 
Caſe doch! only lie for the Party that is damnified 
by this. Nuſance or Injury, Hil. '22 Car. B. R. 
11 Mei, 1651. For Enditiments are to puniſh publick 
Offences only, and thoſe, done againſt the Publick Peace, 
and not puniſh private Treſpaſſes, for which the Law 
ive; particular Actions. 

An Endidtment les againſt one for aflaulting 
and ſtopping of another in his paſſing in the 
High-way; Hill, 22 Car. B. R. For it is @ breach of 
the Publick Peace. 

One that is endicted for Felony may have Coun- 
{l afligned him to ſpeak for him, Pa{c.23 Car. B.R, 
But (uch Counſel are only to ſpeak for him in matter of 
Law, and not concerning matters of Fat, for that duth 
depend upon proof of Witneſſes. 

Although a Bill of Endi&ment be preferred to a 
Grand Jury upon Oath, yer they are not bound to 
find the Bill.if they fad cauſe to the contrary 3 and 
on the other ſide, although a Bill of Endi&ment 
be ipreferred unto them without Oath made, yer 
they may find the Bill if they ſee cauſe,Paſc.23 Car. 
B.R, Bur it is not uſual zo prefer a Bill unto theres. be- 
fore Oath be firſt made in Court, that the Evidence they 
are togizue umo the Grand Enqueſt to prove the Bill is 
true. 

Epery Endi&ment ought to be preferred againſt 
the;Party for ſome Offence committed by | him, 
—_—— + — or againſt ſome 

1,23 Car. B«R. And not for every ſlight ag 


- 


meancor, 


224 @The'\Ptacical-Kegiſter 3 Or, 

An Endi&ment lies againſt” bne that makes z 
falſe Oath in 'an Anſwer to a Bill in Chancey, 
or in an Afﬀidavit made in a Cauſe depending 
there,or in any other Court of Record, Tr84.2 3 Cg, 
B: R. bf) 

Where the Pafty 'endifted is outlawed'tpon the 
Endi&tment,- the Court wHl w_—_ the Endig- 
ment, although-it be erroneous, but will forcethe 
Party outlawed- to bring his Writ of Error to mo 
verſe the Outlawry 3 For before the Outlawry' revin 
fed, the Party outlawed can have no benefit of the Lay, 
Mich. 24 Car. B. R, AENY 

An Enditment may be amended the . me 
Term it- is brought intothe Court, by the Okt 
of the Peace ;' but the next Term after he as 
not amend it,- Paſc. 24 Car. B: R. For though th 
Law will give way as much as is requiſite for th 
waintaining of Endittments, becauſe it is intended thy 
#re preferred pro bono publico, yet it will. nope 
wit that the Party endifted ſhall be unneceſſarily & 
layed by the Proſecutor from coming to a juſt Vindi 
__ of himſelf for the Crime for which be ſtands 

ied. | 

If only a word of form be lefe out in anEr 
ditment, yet the Endi&ment is good ; but if ont 
word of ſabftance be omitted, the whole Endi6 
ment is naught; Paſch. 24 Car. B. R. For thought 
Law doth regard form in the Proceedings thereof, yu 
is matter ff ſubſtance that 4s chiefly aimed us m 
Proceeding 1. 003M 

- Upon an Endi&ment preferred againſt one n 
the Kings Bench,there doth iſſue out a Venire fam, 
and'if che Party doth not appear thereupon, tea 
an Attachment againſt the Party endicted/coia 

Hitti to appear ro the-Endidtment, Poſe. 16450/Mh 
B.S. and to traverſe or plead 10 it; or to meu '« bai 
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The Accomplih'd Attozny; 24g 


Expoſition. 


(FT is a Rule in the expoſition of Grants, that 
they ſhall always be taken moſt ſtrongly againſt 
the Grantor, Carter 164, 

The beſt expoſition of the Statute Law, is to be 
had by the conſulting with the Makers of them, 
and how they did ih their times interpret them, 
Hill 23 Car. B: R. For they knew beft for what end 

they made the Statutes, and ————————_— 

Contemporaria expoſitio legis eſt optima. 

Words that are inſenſible Tas to be rejected ; 
ſoalſo words of known fignification fo placed in 
2 Deed that they make ic repugharit and ſenſe- 
[eG are'to be rejected equally with words of no 
ſignification, Vawgh. 176. 

What appears not to be, muſt be taken in Law 
to beas if it were not, Thid. 169, 

The words __ letten ſhall be intended Lands 
twice or more letten, Ibid. 33: 

The: word widelicet in & Deet is put to expound 
or make plain the Premiles of che in which 
it is put;. and not to deſtroy it, or make it ambigtt- 
ousz-and therefore that which it brings in, ought- 
not $0 be contrary to it, for it ir-be, the videlicer is" 
void,. Paſc. 23 Car. BR. And the Deed ſhall be raken 

_ were left cut.. 

all: the fm of a Deed can ftand: together 
without any abſurdity, the Law will 'make fuch 
an Expoſition of them, that the whole Deed mey 
be in Law, Pdſc. 24 Car. BR: Becawſe the 
ſenſe of 1be Parties t6rhe ' Deed us 'colleed ot of the 

whole Deed s Ue res magis valeat quam. pereat, + 
there: are two Sentences. in a/Deed, the 
keond may well explain u ficft; tor tx prdcer- 
_ 


——_ 


226 The-Puattical:Regidſer 3 Oy, 
tibus & conſequentibus eſt optima intrepretatio, Rolls 
1 Rep. 375, 376- ds 


Theſe two Grounds are to be obſerved in the 


expoſition of Deeds. 


1. If the ſecond part contradids the firſt, the 


ſecond part ſhall be void. _ 

.2. If the laſt- part expound the former part, 
bath of them ſhall ſtand'together, 16:9. 

When ever. the words of a Deed, or: of the 
Parties without Deed may have a double intend: 
ment, and the one ſtandeth- with Law and Right, 


and the other .is- wrongful, and againſt Lay; | 


the intendment that ſtandeth with Law ſhall be 
taken, Co.. Lit. 42. b. ” 
The Law ;will tranſpoſe Clauſes in Deeds to 


come to the. true meaning of them, but not con 


found them, Carter 150, 153+ Co. Lit. 247.6. 


Election, Sec. Title Heriot. 


"A N Acton of Treſpaſs upon: the Caſe; 'oran 
Action of. Treſpaſs wi &* arm, may tbe Þ 


4 


brought. againſt ene that doth reſcue a Pritfonerat 
the. EleQion:' of; the Party''who is damnitied by 
this Reſcous, Paſch. 24 Carc BR. Yet the bore 
axe different 11 theſe. two Attions ; for in. Tveſpaſrvi 
GS, Aarmis,. the Fudoment is eutted with a Capi 

pro Fine, for the diſturbance of the Publick«Peact'h 


the Reſcont;: brat in''a; bart Attion on the: Caſe'th Þ 


Wwagment 4s tured, that the Defendant be" in mils 
nears 7 viod) i ns ans wo 0. oged 
.i\Where,pne may bring-anAion: of :Waſtefor 
Trees. cut dowtt-upon his Land: and carried awy 
from thence, ::it-;js at his: BleRion' to - bring-a0 
AQtion af 'Waſte, -orcelſe an Action of Trover and 
Converhon for the Trees 5: For pbough it be' __ 
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The Accomplifd Attozny; 227 
bis advantage to bring an Attion of Waſte, yet he may 
wave that advantage if be pleaſe, for none is preju- 
diced thereby but himſelf, Mich. 24 Car. B. R. But 
bath be cannot bring. 

An Action upon the Caſe; or an Aflize, doth lie 
againſt him that doth ſurcharge a Common at the 
ele&tion of him that is injured thereby, 2ich.1649, 
B.S. For it is all one whether the Plaintiff recover the 
thing for which he ſues, or Damages for his prejudice 
ſuffered by the loſs of it. 

Where nothing paſſes to the Feoffee or Grantee 
before EleQion, there the Ele&tion muft be 
made in the lives of both the Parties; but when 
an Eſtate or Intereſt pafſeth preſently, there Ele- 
ion may be made by them or their Heirs, 2 Rep. 
36,3 _ *; 

| Where the fame thing paſſes preſently to the 


L. Donee or Grantec, and the Donee or Grantee 


have their eleion in what manner to take this 
here the Intereſt paſleth preſently, and the Exe- 
cutors or Heirs may have their ete&ion when they 


| Will, Co. Lit. 145. 4. Moor 85, 


Where an election is given to ſeveral Parties, 
the firſt ele&ion by either of the Parties ſhall 
ſtand, Moor 241. TY 

When an Ele&ion is of two ſeveral things, he 
which is the firſt Agent ſhall have the firlt election, 
asif 20 5. or a Robe be granted, the Grantor fhall 
hare his eleion, which he will give, for he is to 
do the firſt AR, and cither the 20 5s. paid, or 
Keks delivered, is a.. performance of the Grant, 

241, ET ERINY s ys 
| But where there is a Leaſe rendring Rent, or 2 
Robe; hers the Leſſee ſhall baye his ele&ion to 
pay which he pleaſeth, 1b;g. 


Q-2 But 


228 The Pyactical Regiſter ; Or, 


But if I give 1. S, one of my Horſes, here 7, s, 
ſhall have his election, for I. S. is the firſt Apen, 
he may either take or ſeize one of them when he 
pleaſeth, Moor 241. 

If the Plaintiff amend his Declaration, it is at 
his eleion either to pay the Defendant Coſts for 
this amendment, or to give the Defendant an em- 
parlance to the next Term after the amendment; 
and the Defendant cannot hinder this eleion, 
7 Feb, 1650. For the Defendant is at no prejudice by i, 
becauſe he us recompenſed by the Coſts, and therefore it 
is no reaſon that the Plaintiff ſhould be delayed by mm 


Emparlance. 


Eſtople. 
Recital in an Obligation is an Eſtople,againſt 


which he that made the Obligation ſhall | 
not be permitted to plead any thing to the con- (Þ 
trary, it an Action be brought againſt him up F 


on this Obligation, Paſc. 24 Car. B, R. For tha 


were to contradict his own Ai and Deed, and there | 


cital ſhall be intended to be true, and not to be comre 
difted, Dyer 196, 
The Condition of a Bond was to pay all ſuch 


Legacies as 1.S. had bequeathed by his Will 3 here it F 
was held, that the Defendant could not plead that F 
IS. made no Will, but he might plead that 17S. F 
gave no Legacies by his Will, Paramors Caſe in Þ 


Mocr, Caſe 555. 


Generale nibil certe implicat, If a Man Covenants F 


that he will be non-ſuiced in all Actions depending 
in the Common Pleas, where he is Plaintiff, tc 


may ſay, that he hath not any Action depending | 


there; but if the Condition be particular, viz. in 


a Writ of Formedon, &«c. there depending, e : F 


ira, 2 Rep. 33, 34- : if 
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The Accomplith'd Attozny. 229 


If one enter into an Obligation by the Title of 
an Eſquire, whereas in truth he is a Knight if 
an Action be brought againſt him upoa this Ob- 
ligation, and he is named an Eſquire, he ſhall be 
hop to fay in his Plea, that he was not an 

wire, but a Knight, at the time he entred in- 
to the Obligation in abatement of the Writ, Hl. 
1649, B. S. For conſtat de perſona, that he was 
the ſame Perſon ' that entred into the Obligation, 
he baving admitted the Title of Eſquire to be his 
true eddition, and inſiſted not upon it that he was a 
Knight. 
demiſe by Indenture of a Term habend. from 
the expiration of another Term therein recited, 
when really there is no ſuch Term 3» eſe, is no 
eſtopel to the Leſſor or Leſſee, but the Leſſee 
may preſently enter, and the Leffor grant the Re- 
verſion, Vaugh. 82. 

Jurors are not eſtopt to find any thing that is 
out of the Record, as if upon nom eft fattum up- 
on a Bond, it appears at the Tryal that the Party 
who ſealed this Bond was dead before the date 


| of itz yet if the Party ſealed che Bond it ſhall 


bind his Executors, becauſe the Deed: takes its 


| effet from the delivery, not from the ' date, 
| 2 


«4, 5. 
Leſſee for years by Indenture cannot plead 


| that the Plaintiff nib; habuit in Tenementis tempore 
| dimiſſonis, becauſe he hath eſtope himſelf by his 
| own Act under his Hand and Seal, 9 Rep. 60. Cre. 


Tac. 312, 
Where one hath liberty by Law to confeſs and 


avoid the matter which the Plaintiff doth fer forth 


| In his Declaration againſt him, there he cannot be 
{ cllopped to plead ſuch matter for his defence, 


Q 3 29 Tan, 


230 The Paactical Regiſter; Or, 
29 Jan. 1649. Hill. B.S. For this were to deprive bin 
from the benefit of the Law. 


Extinguiſhment. 


ih one have uſed to hold a Court by Cuſtom (4 
by Law he may) if he do afterwards purchaſe 
Letters Patents to enable him to hold this Court; 
he hath thereby extinguiſhed the Cuſtom, and 
muſt now hold the Court by virtue of his Letter F 
Patents, Mich. 24 Car. B. R. For the Party bath 
thereby waved the Cuſtom, and hath made Eleftint | 
bold bus Court by another Authority, and both Auk» | 
rities cannot ſtand together. | 

Two are bound joyntly and ſeverally in a Bond, F 
the Obligee made one of the Obligors his Exe F 
cutrix, who adminiſtred, then her Husband made F 
her his Executrix and died, leaving Aiſers to pay Þ 
the Debt ; then the Executrix died, and Admin: F 
ſtration of the Goods of the Obligee not admin F 
ſtred by his Executrix, (the Obligors Wife,) ws F 
granted to the Plaintiff, who brought his Aion Þ 
againſt the ſurviving Obligor, and adjudged that F 
it would not lie. 1. Upon the Obligees making F 
the Wife one of the Qbligors his Executrix, 
the Aion was at leaſt ſuſpended 3 and then the F 
Rule is, that a ry Action once ſuſpended s F 
extinct. 2. When the Obligor made the Exec 

ix of the Obligee his Executrix, and left Aſſet, 
the Debt was preſently paid by way of Retainer, F 
Hob. 10. Moor 855. Brownl. 76. 1 Cro. 271. F 
'* If a Woman Executrix takes the Debtor to 
Husband, this is a ſuſpenſion only during Cover | 
FG, and not an abſolute Extinguiſhment, $5 R4 
T3 p : wr BW ® | p , _ 
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| Erroy 
U ſhall not alfign that for Errdr which you 
de 


might have pleaded to che: A&iodh 3 as for 
che tboſk where a Man is ſued as Knight atid 
| z"you ſha 


b 
* 5 


oy 


Il not *affipry foe: Error that he 
ws K night only; and not Baronet 3 {6 if a Man 
pkids by 2 wrong Nathe, and thets is Judgmenc 
againſt him nport a Verdict, - the Sheriff. may well 
taks/hitn in Execution ; but if Judgment were by 
defrvlc'he cannot, 'Rotls 2 Rep. 50, = | | 

"The want of a Bill in the Kings Bench is Error 
upon a Judgment by confeflion- or default (not 
ates Verdict) althongh the Plex Rolt contains 
2 Detlaration, becauſe the Bill 1s the Original 
ProctÞ there, and if there be a Bit, 'atid the De- 
fendane plead not till 4 year after;- yer'all the Con- 
eiftuatices are ctitred upon the BAI, arid wheh the 
Deferidant pleads, then the Declaration is entred 
oport the Plea Roll thus : Er modo 48 bimc diem, 


| ſella diem, &c.. iff evdem Termino,"uſq; quem diem 


predittns Defendens babuit licentiam ad Billam pref. 
merloquendi, & tunc ad reſpondend. 8c. 
If .a'Writ of Eftor be brought to reverſe a 
ment, 'and #frerwards this 'Writ'bf Error is 
ſroncifmued for want of proſecution of the Party 3 
yet Execiition canfbt be had upon the Jadgment, 
untik this diſcontituarice of the Writ of Error be 
certified from the Court where the Writ: of Error 
is diſcoritinued, unto the -Court where the Judg- 
ment was/given,. 21 Car. -B. R. Flr before ſuch Cer- 
tificate, the Court where the Tudgment Wis gruen can- 
29 take notice of the diſcontinuance of the Writ of Error, 
and before it be either diſcontinued or Fudenient affirm- 
6d, here Execution cannos be taken out. 


Q 4 A 


232 The Mactical Regifter 3 Or, 

A Writ of Error lies in the Kings Bench to mg, 
verſe a nm given in Ireland; in the Kings 
Bench there, 27 H. 7. 33. 

. A Writ-of, Error out of the Chancery —_ 
all Judgments given in this Court whete the Yuit 
15 commenc't by.Bill (except only where the King is 
a Party) returnable in the Exchequer Chamber 
fore the Judges, of the Common Pleas ang Barons 
of the Exchequer of the-Degree of che Coyhby the 


Statute 27 Eliz $.. 31 Elizy 1-: But where the Suit « | 
by Original Writ, or where it is brought by Bill qui | 


tam, &c. vr fer a Fudgment is affirmed im the Ex 
chequer Chamber, in all theſe Caſes a Writ of Env 
kies in Parliament, and not elſewhere. 


The aflignment of General Errors upon a | 


Writ of Error brought, is to. ſay, that the Declz 


ration was inſufficient, and that Judgment ws | 


given for the Plaintiff, whereas it ought to hav 
n given for the Defendant, and ſuch like 
neral matters, , without alledging any dare 
colourable matter of error in the dn Ange 1 Co, 
B. R. Thu u uſually done, and the Errors inſiſted upm 
wot ſhewn until after the Record is opened in Court, and 
farther day given to ſpeak 10 it. 

Although ſpecial Errors are aſſigned, yet if they 
are all Errors in. Law, you muſt always cor- 
clude with the General Errors, but where: Errors 
in Fa& are afligned, you  muft inſiſt upon, them 
only, and cannot take any advantage, or haye any 
Iſſue joyned: upon Errors in Law. | 


A Writ of Error doth lie for one that. is com- : 


mitted by a Juſtice of the Peace for a Forcible 
Entry committed by him, Trim. 22 Car. B. R. Fir 
the Commitment 5s grounded upon a Tudgment given by 
the Tuſtice againſt the Party committed, and be may 


bring 
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The Accompliſhd Attopny. 233 
bring @; Writ of Error to reverſe thus Judgment, that 
be may regain bis Liberty. 

All parties thatare grieved by an erroneous Judg- 
ment may joyn in a Wrie of Error to reverſe the 
Judgment ; for, this ſtands with Juſtice 3 but Perſons 
chat.not are: damnified -by it, cannot joyn with 
others that are damanihed by it, to reverſe it, Mich. 
22;Car., B, R. For the Law will not favour any to ſue 
who have no cauſe, nor are concerned, 

If an erroneous judicial Proceſs iſſue out of this 


| Count jt is in the power of the Court to quaſh it, 


orelk to put the Party grieved to bring his Writ 


| of Error, which you ſhall think moſt fit. 


The Bail cannot joyn with the Principal in 2 
Writ of Error to reverſe a Judgment given againſt 


| the Principal, 22 Car. B. R. For the Principal muft 


reverſe the Fudgment alone if it be erroneous, becauſe 
it ws only given againſt him, and not againſt the Bail 3 


| excefi @ SCire facias be brought againſt the Bail upon 
| the Tudgment, and Tudgment be given againſt the Bail 
; 9 that. Scire facias, for then he 1s grieved by the firſt 
| <4 


[ te Judgment-is recovered againſt the Bail, 


| upon Sore faciar, they may bring their Writ of 


Error yam in redditione Fudicii quam jn adjudicatione 


| Exeentjonis, but they muſt pay double Fees. 


Errors to a Judgment ought to be afligned upon 


theRecord, 22 Car. B. R. That they may appear to the 
| Cont who are to judge of them. 


No Perſan ſhall. be compelled to bring a Record 


E intotheCourt.to make an Error in another Record, 
| Mich. 32 Car. B. R. For the Law doth favour matters 

of Record, and ,will affirm them rather than queſtion 
| them, without apparent. and legal cauſe ſhewn to ths 
7 fomrary ' 


All 


234 The PuditicalRegifter 3-Or, 

All Writs of Error do iffue” ont of the Cay of 
Chancery, and are returnable in this Conrt"(g&. 
cept thoſe upon Jud ws gies in this Cour, 
and the Exchequer, the Sheriffs Court, "Lidia 
Cinque Ports) and are dire&ed t6 Coorts'of Re 
cord, to certifie the Record: and- Proceſs of the 


udgment cx onibic ta ravgentiburinto this Com, Þ 


tits of falſe Jadgryent from County C 
&c. ars returnable only in the Court of Comma 


Bench. | | 
If a Judgment givch in an inferior Court be'e þ 
tred in this manner, Idz confideratum ef, and the 
words per Curiam are omitted, (as they ought nd: | 
to be,) the Judgment is errohcous; but if a Jude: 
ment given in a ſuperior Court, viz. in 
of the Courts at Weſtminſter be entred;' and the Þ 
words per Cieriamn are omitted, the Judgmetit is wel þ 
enough, that being the Practice of the fupetix Þ 
Courts, Mich. 22 Car. B. R. © For mferior Conrti i | 
zied ro obſeriye theis ancient forms of Proceedings, ai 
not to vary from them 3 but the ſuperior Courts bun F 
more liberty, TRIP 
He that hath obtained"a Judgment; if kvfnl Þ 
that it is erroneous, may after Iſſue is joyned;'anl | 
the Record entred, move. the Court to have ts | 
verſed for his own difpatch,' which the Court wil þ 
do when they are fatisfied' what the' Error i, 
Mich. 22 Car.” B. R. For till) fuch's Fudgmient-3 it 
werſed, the Plaintiff cannot brinf' anew Ation forth 
ſame Canſe'for which that Fudgment was given 3 fa 
if be ſhould, the Defendant may plead the Fuidgment i 
Bar of b# ferond Aion. L on | 
If the Defendant after Judgment given again Þ 
him, do bring a Writ of Errorto reverſ-che Judg Þ 
ment, but doth not by the time appointed in he F 
Rule fo: that purpoſe, (with which the Artornyf 
£116 
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The Accomplith'd Attomy. 235g 
the Plaintiff in the Errors muſt be ferved,) cer- 
tiie the Record into this Court, the Court will 
t a nolle proſequi upon ſuch Writ of Error, fa 
the Defendant may have Execution upon the 

t, Mich. 22 Car. B.R. For the Law doth not 


. favhr unueceſary delays in the Proceedings thereof. 


If a Judgment be given in any of the Cinque 
Pons, if the Defendane will bring a Wric of 
Error to reverſe it, he muſt bring his Writ of 
Error before the Warden and Conſtable of Dover, 
and not in this Court, Mich. 22 Car. B. R. This is 
one" of the Priviledges that belong unto thoſe that in- 
babit within any of the Cinque Ports, or Members there- 
of wit to be ſued out of their own Precinits, 
| Ff anerroneous Judgment be given in any of 
the Sheriffs Courts of the City of London, the Writ 
of Error to reverſe this Judgment, muſt be broughe 
in the Court of Huſtings before the Lord Mayor, 
Hill. 22 Car. B. R. For that is the ſuperior Court in re- 


| fe fo Sheriffs Court. 


A Writ of Error that is brought in the Parlia- 
ment, is made retornable immediately, or upon a 
Prorogation ad proximum Parliamentum, Paſ.23 Car. 
B.R Becauſe that ,Conrt during the Seſſion of it, fits 
continually, and hath no wacation; and it is for the 
Howour of that high Court to be immediately attended, 


that they may do the ſpeedier Fuſtice ; the Proceedings 


there are very expeditious, there being no Scire facias, 
but wpon a motion made in the Houſe by one of the 
Pitrs, 4 day is appointed for the Plaintiff in the Errors 
to aſſign bu Errors, and after Iſſue is joyned upon in 
nullo eſt erratum, upon anotber motion made in manner 
aforeſaid, their Lordſhips appoint a day for the hearing 
of the Errors, at which day both Perſons muſt attend 


| With their Council, but neither Perſon muſt have more 


then two Councid to plead for him: j 
R 


236 The Pcical Regiſter 3 Or, 


He that brings a Writ of Error to reverſe a Judg- | 


ment, given in a ſuperior Court in all 

after Verdict, and in all Actions of Debt by con- 
feflion or default, and in all Actions of Debe up- 
on Bond, where the Condition is for payment of 


Mony only, ought by the Statute to put good | 
- } 


Sureties to proſecute his Writ of Error with 
and pay the Debt and Damages to be recovered, 
if Judgment ſhall be affirmed, Tri. 23 Car. B.R. 


For it #« reaſon the Party ſhould bave recompence { ; 


bu cauſleſs vexation and delay \ but inferior Courts 
in all Caſes as well upon Verdifts as other Fudgmen: 
by Default or Confeſſion in Debt, or otherwiſe, have 


their Writs of Error allowed, and s Superſedeas thre 
upon without putting in of Bail, they being omitted ut | 
; the ſeveral Statutes which require Bail to be putu 


the Courts at Weſtminſter. 


When a Writ of Error is brought to reverſea | 


Judgment,the Party that brings the Writ muſt cauke 


the Roll where the Judgment is entred to be | 
marked with the word Error written in the Mar F 


gent by the Clerk of the Errors, whereby the 
other Party may take notice upon the Record, 


that the Writ of Error is brought ; and this mark F 
ing of the Roll is a Superſedeas in it felf, (if the Þ 
Atcorny for the Plaintiff in the Action hath notice Þ 
thereof ) to hinder Execution to be taken out up | 
-on the Judgment, if Bail be put in where Bail s | 
required ; but after the Writ is allowed where no 


Ball is required, and where Bail is required ther 
it is allowed, and Bail put in; in theſe Caf 
the Clerk of the Errors will make a Superſede, 


which muſt be forthwith allowed with the Sheriff Þ 


of the County, or City where the Action is laid; 
but if execution ſhould be executed contrary to | 


Law, or to the Practice of the Court, then the | 
Court 
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The Accompliſh'd Attomy. 23F 
Court will grant a Superſedeas, quia erronice ema- 
xevit, to make void the Execution, Mich. 23 Car. 
B. R. 
Upon a Writ of Error brought upon a Judg- 
ment in the Court of Common Pleas, and a Cer- 
tiorari is ſent to the Cuſtos Brevium to certitie the 
Original Writ, upon which the Action was com- 
menced there, (for that Writ remains filed with 
the Cufos Brevium of that Court, to warrant the 
bringing of the Action,) the Cuſfos Brevium muſt 
yo the Original Writ, together with the Re- 
turn thereof, Mich. 23 Car. B. R. 

A Writ of Error is not to be brought in Parlia- 


* mentto reverſe a Judgment given in the Common 
Pleas, but the Wric of 

| returnable inthe Court of Kings 
a Writ of Error is brought inthe Kings Bench upon 
* aJudgment in the Court of Common Bench, and 
| afterwards the Judgment in the Court of Com- 
| mon Bench is reverſt or affirmed, in this Court, 


Error ought to be brought 
Bench z but _— 


the Party grieved may, if he thinks fit, have his 


| Writof Error upon that Record returnable in Par- 


liament, Hill, 23 Car. B.R. being the ſupreme Court 


next under the Parliament. 


The Chief Juſtice only, if there be any, and if 


| not, the eldeſt Judge, and not any other of the 
| Judges of the Court ought to allow a Writ of 
| Error that is brought, Hil. 23 Car. B. R. Becauſe 


it is to overthrow a Tudgment, which is a matter of 


a *Y nature and the King direts bis Writs to the 
I 


Miniſters of Fuſtice m that | place wihther the 


| Writs are direfted. 


If a Judgment given in this Court be erroneous 
in 'matter of Fa& only, and not- in matter in 
Law, a Writ of Error, quod coram nobs reſider, wy 


233 The Paadical Regifterz Or; 
be brought, in this Court where the Jud 
was hong to reverſe it; and it is not —_—— 
bring a Writ of Error in Parliament 3 but if the 
Judgment be erroneous in matter of Law, then; 
Writ of Error cannot be brought into this Coun 
to reverſe it, Paſc. 23 Car. B. R. 1650. B. S; Ih 
Error in Fatt is not the Error of the Tudges, and then- 
fore the reverſing of @ Tudgrment given by the 
which is only erroneous int matter of Fatt, is not th 
reverſing their own Fudgment 3 but it is otherwiſe f 
the Fudgment were erroneous in matter in Law, fo 
cannot be thought to reverſe their own Fudgments ; ah 
every At of a Court which is final and erron, 
x to be reverſed by &@ higher Authority; avd tut th 
ame. . 
# A Writ of Certiorari upon diminution, alledpei 
upon a Writ of Error brought, may be diredted 
to an inferior Court, Trin. 24 Car. B. R. becauſe th 
whole Proceedings were not at the firſt certified, andi 
it ſhould not be ſupplied by @ Writ of Certiorari ad 
the Return thereof, the Fudgment muff be reverſt, 
If he that doth bring a Writ of Error, dodi/ 
continue his Writ, betore the Defendant in the 
Writ of Error do plead unto.it 3 he may have: 
new Writ of Error 3 but if hediſcontinue his Wri, 
after the Defendant hath pleaded in nulo ef env 
rum to it; he cannot have a new Writ, Mich. 164. 
B. $. For then the Defendant bath joyned 1/ſue upon th 
Writ brought 3 but befare be hath pleaded he may, fe 
the bringing of the new Writ, is but the abatement 
bis own former Writ, and no ways prejudicial to the Br 
FOE by any. pot fed 
It by any poflibilicy there: may be fi to 
be error in the Recees; any Pe thor 
damnified by this error may brifig. a /Wrir-d 
Error to reverſe it, Hill. 1649. B. S. For akbery 
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The Accquuplich'd Attozny. 225 
be be not named a Party to the Record, yet- the Law 
bath 'nwade bim @ Party to it, by ſubjetting him to 
Damage by it, and. it is therefore reaſon. be ſhow 
be permitted to. uſe all lawful means to defend himſelf 


on it. 

A Judgtnent may be an erroneous Judgment; al- 
though it be not given for the Plaintitf, but the 
Defendant is thereby acquitted, for it may be erro- 
neous inthe entry of it; for it may be it is entre 
with'a Capiatur againſt the Plaintiff, whereas it 
ought to. be. in Msſcricordia pro falſo Clamore, Hill, 
1649. B.S Et e contra. Tk 

'X the Parties privies. to. the Record may joyrs 
in a Writ of Error to reverſe it, if it be erroneous, 
Hill:1649. B. S. For they are concerned init, and\may 
bt prejudiced by its 

_— x ye __ be _ ht to reverſe 
a ent by default before a Writ of Enquiry 
of Damages, which Iſſues out upon the Join 
be executed, Hill, 1649. 2 Feb. B. S. for the default 
is but. an interlocutory Fudgment \ but the Verdi 
the Jury and Judgment of the Court thereupon, is the 

ment, upon which only the Writ of Error muſt 
be brought ; ſo likewiſe in, an Account Render it lies 
not upent a; Fudgment quod computer, nor in partition 
wnrbe Fudgment of. quod partitio flat, but only wp+ 
on the Fugtment quod: pratitio ſtabilis fit. 

The. Party who's: to have benefit by the 
reverſat- of a Judgment, may bring a. Writ of 
Error to reverſe it; .as: well as the Defendant, as 
in the:Caſe of: a; Fine..or, Recovery the Heir in 
Tail imayohave-ic, -fo :'may. an Executor upon a 
Judgment- againſt-his Teftator, or the Heir upon 
ain again(t his Anceftor, Hill. 1649. B, S. 
$Atro. 0 


It 


545 The Pacical Regiſter 3 Or, 

If a Writ of Haberi fatias poſſeſſionem, to deliver 
offeflion to the Plaintiff, of Lands recovered by 
im in an Ejettione firme doth contain in it more. | 

Acres of Land than were contained in :his De. 
Claration, the Writ is erroneous, for there is ng 
warrant for ſuch a Writ ; but if the Sheriff do de 
liver poſſeflion of more Acres of Land than ae | 
contained in the Writ, this doth not make the | 
Wirt erroneous, for that is the error of the Sheriff 
and not of the Writ; but there an Aon of 
Treſpaſs, or Action upon the Caſe doth lie againſt 
the Sheriff for doing it, or an Afiize, or Ej- 
ment may be brought againſt him chat hath the 
poſſeſlion delivered to him, for the ſurpluſage of | 
the Land delivered unto him, 18 Now. 1650. BS. | 
Fer ſo much he is a Diſſeiſor, becauſe be never r- | 
wered it, and ſo ought not to have poſſeſſion delivend | 
him thereof. : 

A Writ of Error ought to mention befbre F 

whom the Judgment was given, for which its Þ 
brought, 31 Fan. 1650. B. S. That it may be th F 


more certain, 


A Judgment catinot be reverſt in part, and | 


ftand good for other part, or reverſt as to one D+ 
fendant, and good againſt the reſt ; as for i» Þ 
ſtance, Three Perſons are ſued, whereof one-of Þ 
them is an Infant, they all appear and plead by Þ 
Attorny ; this Judgment ſhall not be reverſt » F 
to the Infant only, but the whole Judgment as it F 
is in ic ſelf incire muſt be incirely reverſt. 
If ic appear in the Record that Judgment i | 
iven upon a matter which doth ariſe 'out -of the 
juriſdiction of that Court where the Judgments 
given; this is an erroneous Judgment, 3 Feb;1656. Þ 
B.S. For ſuch a F is given Coram -fi00 
Judice, and ſo is void in toto, and « as if no Fwir Þ 
mn 
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The Accomplilth'd Attozny; 241 
ment were given 3 but if no ſuch matter appears in the 
Record, the Plaintiff in the Error cannot aſſign for Error 
that the fatt was committed out of the Furi/dittion of 
that Court. . | 

If a Judgrhent be entred quod recuperave debeat, 
or recuperaret for recuperet, in both theſe Caſes it is 
erroneous, 10 Maiz, 1651. B.S, For by the Entry 
here it is not a preſent Judgment, but a Fudgment in 
expetFancy. | | 

A Writ of Error doth lie for the Hushand to 
reverſe an Outlawry againſt his Wife, to Mais; 
1650, B. S. For bu own Intereſt «s concerned in it, and 


be bound to defend and vindicate his Wife in all laws 


L ful things. 


Errors were afligned in a Record iti the Vaca- 
tion, upott a Writ of Error brought to reverſe a 
Judgment, and although the Errors were material; 
yet becauſe they were not afligned in the Term,the 

rit of Error was quaſhed, Hil. 1655. B. $. For 
the Court cannot take notice of them, nor proceed to the 
Tryal of them upon ſuch an Aſſignment. 

The miſ-entry of a Clerk in the Common Pleas 
was firſt amended there, and afterwards in the 
Kings Bench afrer a Writ of Error brought, Ros 
1 Rep. 309. See in Title Amendments. 

Upon a Writ -of Error to reverfe a Judgment, 


| Error cannot be affigned in the Execution, Rolls 
IR « 365, 


It a Man in an Aion upon the Cafe wilt de- 
mand leſs than is due, it is not error, Rolls 2 Rep. 
127. Alſo in Caſe or Covenant, if the Plaintiff 
miſcaſts the Sura it is not error, but in Debt it 15; 
Rolls 1 Rep. 335: 


K Entry: 


242 The Pactical Begiſter 3 Or, 
Entry. 


T* all Caſes where a Perſon hath Right to an 


Eſtate upon” a Condition broken, the Panty 
cannot bring his Eje&tment for the recovery of his 


Right until an actual Entry 3 but where a Man | 


is entituled to enter by Dilcent, or, for non-pay. 
ment of the Mony due = a Mortgage, there 
necds no actual Entry, but 

confeſſed in the Rule in Ex&tment is ſufficient, 


If one enter into the Houſe of another without | 


his conſent, although the Door of the Houſe ws 


open when he entred into the Houſe, yet thisis a þ 
Forcible Entry if he detains the poſleflion twn F 
him, Mich. 22 Car. B.R. Becauſe it 15 againſt the vil 


of the Poſſefſor of tbe Houſe. 


Words alone cannot make an actual Entry 6 Þ 


Outer, although they be violent and threatni 
but there muſt be Force uſed by the Pazty —_ 


it ſo, Mich. 1650. B.S. For be word Quiter & F 
imply a wioleut AG to be done, Viz. a wiolemt puttin 


ewt, and wot words ſpoken only. 


Leſke for years by the words Demiſe, Gran Þ 
and to Farmlet, is not in poſlefſion to bring Tres 
paſs until an actual Entry, neither will a Retek 


work upon tt without an actual Entry ; but aBu 


gain and Sale for years in conſideration of Moy þ 


puts a Man in poſleflton preſently, upon the exe 
cution thereof, fo that he may bring Treſpab be 
fore Entry. 

Where Tenant for years holds over his Tam, 
here he is Tenant at ſufferance until a&ual En 
is made by the Leflor ; but let him take cared 
himſelf, for although neicher Debt for Rent wil 
lis againſt him, nor Txeſpa ill Entry ; yet if te 
lowes the Land, and the Leſfor enters betore ith 
rip 


the Entry & Oufer Þ 
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The Accomplih'y Attoznp; 243 
ripe, the Land-lord, and not the Tenant, ſhall 
reap it; but if Tenant for life had ſowed the 
Land and died before Harveſt, here his Executors 
ſhall reap; becauſe he had a good Title when he 
ſowed, but Tenant at fufferance had not, but on- 
ly a bare poſleflion; ſo note a diverſity between 
{wing of Corn with a Title to the Land at the 
time of ſowing, and without; but if Tenant at. 
fofferance will pay the Land-lord a quarter or half 
a years Rent, for Rent due in his own time ; 
this will amount unto a Leaſe at Will. 

If he who hath right of Entry into a Free-hold 
in queſtion, do enter into part of ie; this Enty 
ſhall be accounted an Entry in all that pagzt of ir, 
which is in the poſfleffion ot one Tenant;though he 


* entred not into all that he poſſeſſed; butif there 
* be ſeveral Tenants poffeſfed of the Free-hold in 


veſtion, there muſt be feveral Entries made uport 
ſeveral Tenants in refpe& of their ſeveral In- 


| tereſts; but if he who hath right to enter doth 
© enter, he ſhall gain Title to no more by his Entry 
* than that part only, whereupon he did make his 
* aQtual Entry, 8 Nov. 1650, B. $. So note a differencs 
where be that emtred, hath a claim of Entry, and where 
* #0, in reſpett of the favour the Law affords. 


Where a Man will avoid the operation of a Fine, 


| he muſt make an aRtual Entry betore good Wir- 
; nes; and it will be convenient for him to take a 
| Mennaiidum in Writing of the day and place; 


and manner of the Entry, and that the Wit- 
neſſes do ſubſcribe their Names as Witnefles chere- 

unto.  - | i 
A ſpecial Entry into # Honſe with which Lands 
are occupied, by claiming the whole, is a good En- 
7 as to the whole Houſe and Lands co reduce the 
the to hit chit takes 7 na Entry — 
2 LM 


244 The P2actical Regiſter 3 Or, 


him that was in poſleflion of it, and upon whony 
he entred, Trin. 1651. B. S$. But a general Entry will 
not ſerve the turn : A general Entry is an Entry mad 
Without any particular claim made unto any other things 
than unto that Houſe, or piece of Land upon which he 
entr ed, 

If one do live in the-Houſe with his Father, and 
do continue in the Houſe after the death of his 
Father who died in poſleflion, his continuing there 
ſhall' not be ſaid an Entry to avoid an Eltate in 
the-Houſe, Paſch. 1652. B. S. For it ſhall ut be | 
intended that he keeps in poſſeſſion upon any aher | 
colcur, than as one of bu Fathers Family left in the | 
Houſe at his Fathers death,except the contrary do appear, | 

If one will diſclaim a Suit, he that doth dif. | 
claim,muſt enter his Diſclaimer upon Record, 1652, 
B. S. or elſe the Court cannot take notice thereof ; for of 
private. Attions between the Plaintiff and the Defer 
dants. the Court ex Officio are not bound to take none ; 
and ſuch are all ſuch things as do not appear upon Rt 
cord. 


>. at 


Examination. 
A Witneſs that is to be at a Tryal to teſtife F 
. his knowledge there, ought not to be ex# 
mined in any matters concerning the Tryal, be 
forethe Tryal, except the Plaintiff and the De 
tendant. do agree thereunto, or by Rule of Coun 
he be examined upon Interrogatories at a Judgs 
Chamber in the preſence of the Attornies, on 
both fides, where ſuch Witnefs is going beyond Seas, 
or cannot be preſent at the Tryal, Hil. 1649. B.S. 
For this woild be to prepare him for his Teſtimony againt 
the Tryal, which oug bt not to be.for it is a ſort of tamper | 
ing with the Witneſs, which the Law allows not. | 


In the Court of Common Pleas, when a Fene Þ 
; Covert 
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Covert levies a Fine, the Judge or Commiſſioners, 
who take the ſame, do always examine her, whe- 
ther ſhe do it willingly or no, before- they take 
the Fine, which they will not take without her 
free conſent 3 but where a Feme Covert ſuffers a 
Recovery ſhe is not examined ; but Re!! Chief Ju- 
ſtice ſaid, That be doth always examine a Feme Covert 
that comes before him to ſuffer a Recovery, $ Nov.1650, 
B.S. For the miſchief may be as great by the not exa* 
mining of her in the one caſe as in the other, and there- 
fore it ſeems but reaſonable that equal "care ſhould be 
had in both caſes to prevent it. 

A Copy of a Will examined jn the Preroga- 
tive Othce cannot be givenin Evidence at a Tryal, 
but it ought to be the Original Will it ſelf where 
Lands are deviſed, if the Original Will be in the 
Office, and not by the Regitter Book where the 
Will is entred; but where the Original Will can- 
not be found, there the Regiſter Book may be -ad- 
mitted, 23 Apr. 1651. B. S. For the Will may be mif- 
entred there,and ſo altered thereby, that it canuat be ſaid 
to ſpeak the mind of the _ 

here a Man deviſeth Lands only in his Will, 
{ this VVill muſt not be proved* in the Spiritual 
Court, for the Spiritual Court hath nothing to do 
with Lands; ſo if a Man hath Lands and Goods, 
 anddeviſeth- his Goods to one, and his Lands to 
another, the  Deviſee of the Lands may have a 
| Prohibition quoad the Lands that the Spirirual Courr 
ſhall not meddle with that part of the VVill. 

By Glyn Chief Juſtice, The Cxſtos Brevium ought 
to examine the Itfſue to be tryed with the Plaintiffs 
Attorny before the Tryal, Triv. 1655. B.S. That the 
Tryal! may not miſ-carry, by reaſon of Fog ip in the 
{ making up the Iſſue but the {ual courſe is for the At- 


forny to gxamine it, and to put bis Hand thereunto, 
R 3 By 
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By the Statue of Frauds and Perjuries the Sheriff 
muff endorſe - the day whereupon the Fieri facias 
was delivered to him, for fram that day the Goods | 


are bound, fo that if another Fieri facias comes 
afterwards, or the Defendant dies afterwards, and 
before the Return, yet that firſt Writ ſhall be firſt 
executed and ſatisfied. 1 

' In the Caf of one Maſor, Hill. 1557. After Iſſue 
joyned, and before the Attorny had entred it he 
died ; the Court was moved that it might now he 
entred, which without motion ought not to be 
done, and it was granted. | 


Eremplification. 


O*\ E may exemplifie a Patent under the Great J 
Seal in Chancery, and ſo he may aBill, | 


Anſwer and Interogatories in Chancery, and 
one Proceedings there; - and alſo any Record or 
Judgment in any of the Courts at Weſtminſter, un 


der the proper Seal of each Court, and ſuch an þ 


Exemplification is Authentick, and may be giyen 


in Evidence to a Jury upon a Tryal,23 Maiz,1651. Þ 
B. S. Without Affidgvit that theſe Proceedings thus tx ( 


emplified, are examined by the Originals. 

p Rule made, or Wric filed in the Common 
Pleas, or in any other Court at Weſtminſter, may 
be exemplified in that Court where the ſame 


made or hed, by Pinſent Preignatory, and the Cour 


there, 1652. C. B. 


Neither an Exemplification nor Conſftat ws | 


halle at the Common Law, becauſe they were F 


IT Tenar of the: Inrolment, and-the Tenor 


pf a Record is not pleadable ; but now by the 


.- 


Statutes of 6 R.2. c.4..3\£.6. and 13 Eli. they ar | 
© ExigaitÞ 


pleadable,' 5 Rep. 53. 


T mae dl. a ws. tes.” 
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| Erigent. 


"1 

| : 3p 

« A* Exigent againſt two which is returned in 
d theſe words, non comparuernnt, and the words 


| nec aliquis eorum comparui, omitted, is erroneous, 
and muſt be reverſed, 21 Car. B. R. For if any one 
of the two do appear npon the Exigent, he that appears 


, * ought not to be outlawed, and ſo the Return ts uncey- 
ls | tain; for it cannot be known which of the Parties did 


Ne | mot appear, nor conſequently which of them is out- 
F lawen. 
The Common Error for reverſing of Outlawries 
in the Crown Office, is upon the return of the 
* Exigent ad Com. meum tent. 20 Marcit anno, &Cc. 
' apud, &C. pro Com. meo, and doth not ſay in & pro 
* Cem, for it may be held for the Connty, but not 
in the County. 


Erecuttion. 


Y Gln- Chief Juſtice, Triz. 1650, If the Re- 
cord of a Judgment given in the Common 
leas be removed iro this Court, the Party can- 


not take out Execution upon the Judgment with- 
| outa Scire facias quare Executionem habere non dibear, 
on | for the Party againft whom the Fudgment wat bad, 
p = have matter to ſhew why Execution ſhould nit be 
| bad. 
: | AnExeccution may iflue forth out of this Court, 
| notwithſtanding a VVrit of Error be brought re- 
turnable in the Exchequer-Chamber, to reverſe 


g | the Judgment given here, if Bail (where Bail is re- 

or © quired be not put in) or a /uperſedeas be not obtain- 

he Þ <4, or if the Record be not duly removed out of 

nc © his Court by the VVric of Error, Mich. 24 Car. | 
Us . _ ny » Fa os it 

nt F 1 I, " 


Y 
. Wg ! es. io SOR. 
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If a Judgment given in another Court be rever. 
ſed tor Error in the.Kings Bench, the Party fhall 
have Execution in the Kings Bench, 9 4: pl.8, 
21 E. 3. 46. Becauſe the whole Proceedings in the 
Court below are entred upon Record in the King, 
Bench. 

One may have a VVrit de executione Fudicii out 
of the Chancery to execute a Judgment in an in- 
ferior Court where it was given, although a 
VYrit of Error be brought to remove the Record, 
and reverſe the Judgment, it he that brings the 
VVrit of Error do not take care to have the Re- 
cord tranſcribed, and the V Vrit of Error retum- 
ed up in due time, Mich. 22 Car. B. R. Becauſe in 
ſuch caſe the Court will hinder the Writ of Error, which 
was brought only for delay. 

It Execution be not taken within one year and 
a day, after Judgment is given in a Cauſe, where 
there is no fault in the Plaintiff; as for inſtance, 
VVhere there is no Injun&tion or V Vrit of Err, 
&-c- to prevent it, there muſt be -a Scire facia 
taken out to revive the Judgment, and Execution 
-Cannot be taken out before ſuch a Scire facias is 
taken forth, and Judgment thereupon obtained, 
Mich. 22 Car. B. R. And thi Scire facias may with 
in that time be taken out of courſe without moving the 
Court ; but if Execution be not taken out in ten year 
after or longer, then a Scire faCcias cannot be taken 
out to revive ſuch a Fudgment without moving the 
Court, or at the ſide Bar ; but upon motion the Court wil 
grant it. 

The Court will not deliver one out of Priſon 
that lies there in Execution,upon an Afﬀidavit but 
the Party may have a VVrit of Superſedeas to Su 
perſede the Execution, if there be cauſe, Trin.24 Car 


B. Rs Be the matt} comjained in the Affidavit _ 
e 


_ es -y - 
- 


a Ty Ls 


WIE 
- G s 


of'- 


| ſhall be all one as if it had not been 
| ſecute faintly, and not to effeff, # counted in Law no 


| proſecution, 
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' fo frong for the Priſoner, becaufe he lies in Priſon by 


matter of Record, and muſt be delivered by an A of 
a high a nature, which an Affidavit, although it be 
made in Court, or befcre a Fudge of the Court, and «s 
filed in Court, 2s not, 

- The Court cannot divide an Execution which is 
entire, Mich. 24 Car.B. R. For this would be to divide 
the Tudgment upon which it is grounded; for the Exe- 
cution s grounded on the Fudgment. 

If the Record upon a Writ of Error returnable 
in the Exchequer Chamber is brought to reverſe 
a Judgment in this Court, be not upon Rules 
given, certified in due time; fo likewiſe upon 
a Writ of Error returnable into this Court out 
of the Court of Common Pleas, then the Clerk 


; of the Errors will zelle proſequi the Writs, and he 
* that hath the Judgment, may take out Execu- 


tion of courſe, Mich, 1649. B. S. For it ſhall be 


| intended that the Writ of Error is meerly brought for 


delay, becauſe the Party doth not or it, and it 
roug ht \ for to pro» 


After a Judgment is ſigned, there may be Exe- 


| Cution taken immediately upon itz and it is not 
| neceſſary that the Plaintiff ſhould forbear to take 
| Out his Execution until the Judgment be entred, 
| Mich. 1649. For it is a perfett Fudgment of the Court 


before it is entred, for the entry of it is the Att of the 
Clerk, and not of the Court 1; and it may be be may be 


dilatory in entring of it to the prejudice of the Plaintiff 


If a Writ of Error be brought in the Exchequer 


| Chamber to reverſe a Judgment given in this 
| Court, and the Judgment is affirmed there 3 yet 


that Court cannot make out Execution npon the 


Judgment affirmed, but it muſt be done in this 
DDS | Courc 
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Court where the Judgment was given, 18 Nw þ 
1650. B. S, 

If Judgment be affirmed upon' a Writ of Err; 
in the Exchequer Chamber, no Execution (hal) 
go againſt the Bail in the Original ARion for 
the Coſts taxed occaſione dilationis Executionis. Py 
Magiſtrum Liveſay, &*: alios, 8c. Paſc. 21 Car, 2, | 
Rep:s. 
f an Execution be returned as executed, and Þ 
filed, the Party can never have another Execution 
upon that Judgment upon which the Execution 
was grounded 3 for there can be but one Execy. | 
tion executed upon one Judgment ; but if it be 
not returned and filed, he may have another Exe 
cution, except in the Caſe of the Statute of 
21 Fac. 3. where a Man dies in Execution the 
Plaintiff may have another againſt his Land, 
IO Febr. 1650. B.S. For the returning and filing i; 
makes it to be an Execution executed ; but before i 
was returned and filed, it was but an Execution Ex 
ecutory, or in fien, and there cannot be intendid 1; 
have been any ſatisfattion made to the Plaintiff by | 
virtue thereof. | 

If one have a Judgment given for him, and he Þ 
doth afterwards bring an Action of Debt upon this Þ 
Judgment, but doth not give any Declaration un- 
to the Defendant; the Plaintiff may at any time 
within the ſpace of one year next after the Judg- F 
ment given for him, take out Execution upon his Þ 
Judgment, 1652. B. $. for the bringing of an Aftin | 
of Debt doth not take away his Tudgment, and hi-mt 
proſecuting of his Action of Debt, doth preſume he vil | 
wave that AtFion, and reſort to bis Execution upon the 
Fudoment ; but if be give a Declaration, it is other 
wiſe, for then he ſhews that be intends to proceed upn 
bis Action of Debt ; and both ways he may not procted. 

Cent | 


a a 
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'Elegit. 


PON a teftatum an Elegit doth lie into the 
U Principality of Walzs, or into the County 
Palatine of Cheſter, Hill. 22 Car. B. R. 

Where there are two Judgments, and the laft 


| Judgment is executed by Elegit, and the Plaintiff 


in poſſeflion, yet the Plaintiff in the firſt Judg- 
ment may afterwards ſue out an Elegit upon his 
firſt Judgment, and have the very ſame Land deli- 
yered to him as was delivered upon the Elegit 
upon the ſecond Judgment, and he ſhall recover 
the ame from him, although he had the prior ex- 
rent. 

Where a Man hath Lands in more Counties 
than one, yet if che Plaintiff awards an Elegit 
but to one County, and extends the Lands upon 
this Elegit, and afterwards files it, he is barred for 
ever, and cannot ſue out an Elegit into the other 
Counties ; but if upon the.Roll of the Judgment 


| he awarded Elegits into ſeveral Counties ( as he 


may Co into every County in Erglazd ) then he 


| may proceed on them as he ſees good, and exe- 


cute one firſt, and the others afterwards as he ſees 
cauſe, and he need not file the Inquiſitions on 
them till he have occaſion ro uſe them 3 and al- 


| though he do file the Inquiſitions taken upon ſome 


of them, yet he may ſue out Elegits into all the 
Counties awarded upon the Record. 
An Elegit may be ſued out upon a Judgment. 


- Entred aboye a year and day before, without a 


Scire facias, becauſe an Elegit doth not actually 
turn out one and put the other in poſſeflion, bur 


| a gives the Plaintiff a Title to bring his Action, 


it the Defendant hath any thing to plead in 
diſcharge 
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diſcharge of the Judgment, he hath time enough | 
to do it, becauſe the Plaintiff cannot have poſle{: 
ſion until he recovers it by Eje&ment, 


; Eſlotgn. 


HF. Eſfoign Roll in the Court of the Com- 
mon Pleas, is a Record of the Court, and 
doth remain in the cuſtody of the Clerk of the 
Eſfoigns, Poſc. 23 Car. B. R. The Eſſoign Roll i ; 
Roll wherein is entred that the Party was efſoigned ty 
another day, for ſome excuſe that he could not then 
&@ppear. 
If a Declaration be delivered to the Defendant F 
after the Eſſoign-day, the Defendant is not bound 
to plead that Term, fo as to try the Cauſe, 3 Fu, Þ 
1650.B S. For it is accounted for a Declaration of that | 
Term, and not of the precedent Term, 


Exception, 


HE Council at the Bar ought to take al ; 
! & their exceptions to the Record at one time, | 


or at leaſt before the Court have delivered any Þ 


Opinion in the Cauſe, Paſc. 23 Car. B. R. For th 
Court is not bound to hear any afterwards: for thi 


would binder diſpatch Mi Buſineſs. 
A negative expreſſion may be taken to inure to 


the ſame intent as an exception doth, Trin. 23 Ca 
B.R. For an Exception # but in its nature a denial of « F 
matter taken to be good by the other Party, either 

point of Law or Pleading. ; 
' Exceptio in non exceptis firmat regulam. 


Eſtat: | 


"4 
wo. © « _- id 
— cr. Oe iris aro 


; | the Law, and ſhall not be ſuppoſed to have a poſ- 
' ſibility to have an end or determination, Trin, 


| ingof it upon another Eſtate which is not cer- 
* tain, but may either take effe&, or not take effec, 


| it depends upon an incertainty, and may be, or not be, 


| = of pafling Eſtates not agreeable to the plain- 
' nels 


' Eſtates, Vaugh. fol. 261, 262. But in Deviſes they 
| are admitted with due Reſtriftons, 1b1d. 


in theſe words, I give all my Eſtate in B. to J.S. 


| Cr.Eliz.254, 255 
nant, but by Condition it may. 


| ſides deſcent, viz. By Bargain and Sale for Mony ; 


; « Lngrrryy and Livery without conſideration of 


| Srſeant in Fogaſſes Caſe, Plow, Com, 11. 
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Cſtate. 


Ne Eſtate can be limited to commence after 
a Fee-ſimple, becauſe a Fee-ſimple is the 
largeſt Eſtate that can be imagined in the Eye of 


253 


23 Car. B. R. 
Such an Eſtate which is not veſted at the time 
of the making of it, but doth depend as to the be- 


3s a contingent Eſtate, Trin. 23 Car. B. R. Becauſe 
according to the ſeveral events of things, touching thas 
other Eſtate upon which it depended. 

The Law doth not in Conveyances of Eſtates; 
admit Eſtates to paſs by Implication, as being a 


required by the Law in the transferring of 


A Man hath an Eſtate in B. in Fee, and deviſeth 
without the word Heirs, here F. S. ſhall have the 
{ame Eſtate in the Land as the Deviſor had. 

No Eſtate of Free-hold can commence in futwro, 

An Eſtate veſted cannot be defeated by Cove- 


A Man may have an Eſtate three other ways be- 


ny, and by way of Remainder, per Sawnders 


A 
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A Man may take an Executory Eſtate,or Eſtate 
in Remainder, who is no Party to the Deed, 
Carter fol, 60, 


Enrolment. | 
N3 Lands to paſs whereby any Inheritance 


Frec-hold be made to any Perſon, or ufe, 

by reaſon of any Bargain and Sale only, unlek F 
the ſame be by-Decd incented and inrolled within F 
fix manths_in ſome of the places mentioned in þ 
the Statute of 27 H.8. £4Ps 16, This Statute doth FE 
nat extend to Leaſes for years, for they havethe Þ | 
fame aperation by Bargain and Sale without End: Þ * 
ment, as a Fee-fimple hath with Enrolment: | 
An enrolment af- a Deed is either an enrolment Þ 
of it'by the Commen Law; or an enrolment of Þ | 
*t according to, the Statute of Enrolments, Tri Þ 
23 Car. B.R. Vide the Statute 27 H. 8. cap. 16, þ 
If a Deed be enrolled by the Statute, and the Þ 7 

] 

4 


enrolment af that Deed is to be pleaded, it muſt 
be pleaded preciſely, that it was enrolled accad 
ing tothe Statute, Trin. 23 Car, B: R. That the Plu 
way be certain, aud that it. may appear whether th 
Statute was puruſed as it ought to be. * 
- If che Deed be enrolled the laſt day of theft Þ © 
months, it is a good enrolment, for the day of Þ * 
the date of the Deed ſhall be tak ., exclufire, Þ l 
Claytons Caſe, 5 Rep. | | 
The enrolling of a Deed doth not make the Þ 
Deed to be a Record, but by the enrolment it doth 
only become a Deed recorded, Mich. 22 Car. Bk 
Fer there is a difference between matter of Record, and if 
& thing recorded to be kept in memary ; for @ Record i 
ihe entry in Parchment of judicial Matters controvertd 
in a Court of Record, and whereof the Court tak 
wetice > but an enrolment of a Deed is @ private att i 
it 


te 


or 
le, | 
ry. 
In 
in 
"4 
he 
o- 


"2,8 


| Pais 
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the Parties concer ned, of which the Court takes no Cogn 
[ance at the time of the doing it, although the Court 


ive way to ite 

Alchough the enrolment or other matter of Re- 
cord ſhall not be tryed per Pais, yet the time 
when the enrolment was made ſhall be tryed per 


A future intereſt of a Term will paſs by Bar- 


* gain and Sale without Enrolment or Actornment, 


2 R. 35+ b. | 
Before the twentieth year of Q. Eliz.it was not 


uſed-to endorſe the Enrolments of Deeds upon the 


back of them, as it is now ufed to be done, Mzch. 


| 23 Car. B. R. But now it is conſtantly uſed, and to 
| good. purpoſe, in reſpe&# of the more eafier and readier 
| proof of the enrolment upon any occaſion ;, for credit 5s 
* given to that endorſement, without any farther prodf, as 
* being made by a known Officer, and entruſted for that 


purpoſe. 


An enrolment of a Deed ought to be made in 
Parchment, and recorded in Court, Paſch. 24 Car. 


| BR. for perpetuities ſake. 


If a Deed be loſt, yet the enrolment is good 


| evidence, if it can be proved to a Jury by cir- 
* cumftances, that there was fuch a Deed, Paſc. 
” 24 Car. B. R. For the loſs of @ Record or Deer +5 not the 
hiſs of a Mans Title, if it may otherwiſe be proved. *. 


The enrolment of a Deed is a ſafhicient-proof of 


| the Deed it ſelf upon a Tryal, Mich. 1650. B.S. Far 
| rap Deed before it is enrolled, is to be acknowledged to 
ef 


Deed of the Party before a Mafter of the Chancery, 
if enrolled in Chancery, or before a Judge of the Camrt 
where it is enrolled. | 

If after Bargain and Sale, and before enrol- 


| ment, the Bargainee accepts a Fine or Feoffmenc 


with Livery, and the Deed is afterwards _—_— 
ae 
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the Bargainee ſhall be in by the Fine or Feoff: 
ment, and not by the Bargain and Sale, Lay 


1 Rep. 6. and 4 Rep. 71. 


The ſix months ſhall be accounted from the date 
and not from the delivery, except the Deed hah Þ 
no date; but if it hath no date, then from the de 


livery, 5 R. 1. 


Tf Land be conveyed in a Deed for Mony only; 
then that Deed muſt be enrolled, elſe the Lang 
will not paſs by the Deed; but if Lands be cn F 
veyed in a Deed; in conſideration of Mony # + | 

Af 


and alſo in conſideration of natural Love a 


fefion, there it is not neceſſary to enrol the Deed, 
but the Lands will paſs, though the Deed bene 
enrolled, 5 Feb. 1649. Hill. B. S. For in the forme 


Caſe, it is a meer Deed of Bargain and Sale whi 
paſſeth nothing without enrolment ; but in the later Cl 


ihe Land may paſs by way of Uſe. 
Clcape; 


[F a Priſoner taken in Execution, by the Sheiif 
makes a tortious Eſcape, the Party at whoſe it 
he was taken in Execution, may either have a 


alias Capias ad ſatisfaciendum againſt the Party tit Þ 


eſcaped, to take him again in Execution again, « 
an Action upon the Caſe againft the Sheriff tha 
ſuffered- him to eſcape, Mich. 23 Car. B. R. Bui 
#be Sheriff do voluntarily permit a Priſoner, there 
Priſoner is diſcharged from the Plaintiff, and be mi 
ps bis Attion of Debt againſt the Sheriff ford 
Eſcape. 

An Eſcape in one place, is an Eſcape all Fmyla 
Over, 6 Nov. 1650. B, S. For if the Priſoner be 
at large, it ſhall be intended he may go whethi 
pleaſes ey 


= FS DN 


ER BEFEEAT 
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An Adminiſtrator may bring an A&ion of Ff- 
eape, for an Efcape ſuffered of a Priſoner in Exe- 
curion at the Suit of the Inteſtate in his life-time, 
Trin.23 Car. B. R. to recover what the Inteſtate was 


| damnifies in his Eſtate by reaſon of his Eſcape. 


Bur an Action of Eſcape will not lie againſt 
the -Executor 'or' Adminiſtrator of the Sheriff or 
P:iforrkeeper for. the Eſcape of a Priſoner in the 
time of the Teſtator, or Inteltate, becauſe it is 


| meerly perſonal, Er Aoritur chm perſona. See Latch 


167« | 

An Eſcape 'in one- place is an Eſcape in' all 
places; for it a Priſoner be once eſcaped and at 
large, it ſhall be intended he is confined to no 
place, but may go at large where he pleaſeth ; ſa 
thar for an Eſcape, the Party whoſe Priſoner is 
elcaped, may bring an Action for this Eſcape in 


{ what County he plcaſech, tor the Action 1s not 
| local or fixt to any certain place, Tri. 24 Car. B. R. 


lu trgnſatory, and may be laid in any place. 

The Sheriff may bring an Action upon the Caſe 
again{t a Priſoner that eſcapes from him, Cro. El. 
393. Moer 518. 

Where a Man is in Execution, and a Hah. Corp. 
bogs to the Sheriff to bring him up to the Court, 
and the Sheriff brings him out of the uſual Road 
through another County, or lets him go out of 


-the Jan over-night -into another County, but He 


returns in the morning, and at the. day of the 


return of the Writ the Sheriff hath his Body in 


Court as the Writ requires z this is no Eſcave, 
Bojnions Caſe, . 3 Rep. 44+ and Plow. Com: 37. as 
But where a Habeas. Corpus was grantetl for a Pri- 
foncr. in Execution. to go ia the Afﬀizes to be 
Evidence in a Cauſe, and after his Evidence givers 
he went five miles beyond, and there tell ſick of the 
$ Ae 5 Small 
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Small-Pox and died ; this was adjudged an Eſcaye; 
but if he had died coming up to Lindon imme- 
diately after the giving ot his Evidence, it had 
been no Eſcape, Meſedels Cale, tempere Cer. 2. Regis 

Where a Prifoner is in Execution, and the 
Sheriff at the going out of Office doth not del; 
ver him over by Indenture to the ſucceeding 
Sheriff, this is an Eſcape in him, 3 Rep. 7 1,72. 


Extent. 

Ands in the Hands uf a 'Truſtee may be ex 
L rended for a Debt due to the King, Mil 
23 Car. B. R. and alſo now for the Debt of @ Commuy 
Perſon, by the Statute of Frauvs and Peryuries, 


| Elcheatoz, 
= E King may by his fpecial Commiſlin 
make one or more Depury Efcheators v6 
find an Office, and this hath been ufed to be don 
after the death of a Noble Man, or ether Perky 
of great Quality, Paſch. 24 Car. B. R. For the 
cheators were nt Officers fer life, but put mm every yur 

by the Lord Treaſurer of England. 


Fiie, 


*HE Court may ſet a Fine upon one tl 
ſhalt bear any of the Court, or the Juj 
unpannelled to try a Caule there, or t& 


Procurers, 27 Af}. 63. 44. 32 H. 6. f. 40. 

It an Officer of this Court d@ not give his & 
attendance upon the Court, as his place requiz 
the Court may tet a Fine upon him tor his ng 
le&, Tr8n. 22 Car. B. R. For the Court bath the & 
ernment of [uch Officers and a to punz(h — 
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£3 Where a Perſon is reported by the Maſter to be 
ie» © puilty of a Contempt to the Court, the Court may 
a Fine him as they plealc. 


"This Court may fer a Fine upon the Clerk of the 
tie Peace, who returns an Indictment into this Court, 
Cl: upon 2 Certiorars directed to remove the Indit- 
ing tent inco this Court, it the Indictmene be not 

ond ia the matrer of forrn, . Trim. 22 Car. B. R; 

* is ſhall be intended that it was his negligence 

that the Indichment was not well drawn, for ut ſhall 
et Þ mt be preſumed that he can be ignorant in the form 
Wl | of drawing Indittments, and be 15 an Officer - accomp- 
ns table to his Court for things done in relation to his 

Ofice. 
Fe Court cannot ſet a Fine upon a Sherift that 

is out of his Office, Ach. 22 Car. B. R. For then be 
flo ceaſes #0 be an Officer of the Ceurt, and conſequently 
rs 0 the Court cannot puniſh him as their Officer. 
doxlſh Ifthe Conuſce of a Fino levied ot Lands, do pay 
era} Mony unto the Conutor of the Fine at the time 
e EF of che Fine levied, and there is no uſe declared 
1zuÞ to lead the uſe of the Fine levied of theſe Lands; 
theLaw will conſtrue the Fine to be levied of theſe 
Lands to the uſe of the Conuſee, to whom the Fine 
5 levied; but if there be no Mony paid by the 
Conuſee, nor any uſe declared, the Fine ſhall 
enure to uſe of the Conutor that levied the Fine; 
e ena Poſc. 23 Car. B, R. For nothing appears whereby it 
> Juof con be /uppoſed rhat the Parties bad any intention, the 
Ir Wl Eftate in the Lands ſhould be altered by the Fine, but 
that the Fine was levied for the correberation only of 
the Trils of the Conujor ; vut where Mony 1s paid, the 
Law will jzend that he that paid it us to have benefit 
bythe Fine. | | 

It Juſtices of Peace do proceed upon an IndiQ- 
ment after a Certiorars out of this Court is deli- 
S 2 vered 
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vereU unto them, to remove the Indidtment int» 
this'Court > this Court may ſet a Fine upon them 
for their Contempt to this Court, in not obeying 
the Proceſs thereof, Hill. 23 Car. B.R. This wg 
dime heretofore in the caſe of Sir John Sedley, and Si 
Thomas Stile, two Fuſtices of the Peace of the Coun) 
of Kent. | 

If a Hazeas Corpres do iſſue out of this Court,and 
the Party to whom it is direted do make an in- Þ 
ſufficient return of it, this Court may ſet a Fine 
' upon the Party for making this inſufficient return, 
Paſc. 2.4 Car. B. R. For it ſhall be accounted bis negli- 
gence or falſity that makes not a good return, 

A Fine and Recovery cannot deſtroy an Eſtate 
executory which depends upon Contingencies; 
but it- will deſtroy a Remainder 3 becauſe it is in 
certain. whether there ſhall ever be ſuch an Ffate in 
elle fer the Fine to work upon; but it ſeems it is mt 
{o off an Eſtate in Remainder, 
© Parties or Privies are concluded to ſay part f 
ad finem nikil habucrunt, &c. by the "Statute of Þ 
4 H. 5. but a Stranger may plead this Plea, Hi. 
333-1 Leon. 82, $3, 84. 

" VVhen anEſtate is put to a Right, and ther 
comes a Fine and non-claim it is a perpetual Bar, 
Carter E2, and 163, 164. 

: TF part of a Fine that is ſet upon one that is con 
victed npon an Endic&tment or Information toran 
Offence done by him contrary to a Statute, do br- 
long ©o a Subject, ' as it may if the Statute do 
direR; all the Fine 1ſer upon the Party, ought nt 
to be eſtreated into the Exchequer, Paſc, 24 Ca, 
B. R.* Put the Kings part cnly cught to be eftreated; 
for if it ſhould, this would put the Informer to trouble 
get bis parts 
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A Fine ſur Cognizance de droit ccme ceo, &C. is 4 
Feoffment upon Record of the Lands compriſed 
in the Fine, and doth imply a Livery and Seiſin 
of thoſe Lands, Hill. 1649. 26 Fan. B.S. to paſs the 
Eſtate out of the Conuſor to the Conuſee 3 but if another 
Perſon were in by Tort, it will not amount to an Entry, 
a» 8 Feoffment will to purge that Tort. | 

A Fine of twenty Nobles was ſer upon one, for 
bringing an Attaint againſt a Jury, after the Jury 
had been formerly acquitted, H;//.1649. 4 Feb. BS. 
fr falſe exation of the Party. 

A Fine ſet upon one whick. is voidable, that is, 
may be avoided.isnot void abſolutely, but continues 
to bea good Fine, until it be avoided by the Plea 
of the Party that is fined, Paſc. 1650, 4 Feb. B. S, 
Otherwiſe it is a Fins that 15 void. 

One might formerly have declared the uſe of 


{ a Fins by Parol 3-bur I think at this day it cannor, 


by reaſon. of the Statute of Frauds and Perjuries, 
The Court may fine a Man for an Offence com- 


| mitted in Court, in their view, or by the contet- 
| ſion of the Party recorded in Court, 


Filing of 1Poceſs o2 other Thing. 


JON filing of any Proceſs, or other thing in 


Court,makes it a Record of the- Court: 

A -Capias that is duly ſued forth, may be filed 
afterwards, and ic is not neceſſary to file it arthe 
time when it is taken forth, 21 Car. B. R. For the 
Filing of it dath contribute nothing to the Eſſence of the 
Wru ; yet it ſeems fairer Practice to file it preſently. 

A Declaration may be filed in the Office afret a 

rit of Error is brought, and fo is itof a Warranc 
of Attorny, Paſc. 24 Car. B. R. For the Defendant if 
« no prejudice by the filing of them , and be did take 


3 nctice 
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wotice of them. as app:ars by bis pleading and going 1 
iſſue with the Plaintiff , and the filing is not of the Eſſen 
of the Declaration, 

Afﬀdavits which are not read in Court 
not be filed there until the Secondary hath ul 
his report in the Cauſe, rouching which ſuch Af 
fidavirs were made 3 bur if they be read in Coun, 
they may be preſently filed, 77m. 24 Car. B. R. Fo 
the Court takes no notice of them until they be read a 


Coprt, or that they are taken notice of by the Secondar 


wpon examimarion of the matter referred, 


An Original Wric may be filed after Judgmenth 


iven in the Cauſe, for which it is ſued torth; if 


a we -@  -« x cm 


ic were ſued torth belore the Judgment given, Tri 


1650. 26 funii, B.S. elſe not. 


Ir is now uſed, that if a Rule be made upon th | 
reading of Afﬀidavits in Court, the Client ougitÞ 


noc to have the Aﬀidavits out of Court, but the 
ought to. be filed, that Copies may be taken « 
them, if cicther Party defire it. 

The Court will not compel the Plaintiff to fit 
a Fenire facias after a Verdict, if the Venire wil 
make an Error, for if there be no Venire that & 
fe& is helped by rhe Statute of Feofails 3 but i 
there be a Venire, and that Yenire is erroneous, thi 
is not helped by the Stature, Trim. 1651. BS, 
And therefore the Party ſhall not be compelled to 6 
4 thing indifferent 10 be done, or not to be dons, ' 
his own prejudice. 


Falſe Latin and Fo2m. 


HE Court doth uſe to amend falſe Latin and 
Form in Bills preſented unto them by tix 
Grand Enquefts every Term by their licence and 
conſent ; but the Court cannot amend m__ d 
ubitanG 
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ſubſtance in them, ich. 22 Car. B.R. For that were 
to make new Billt; but the altering of them im the 
Form only, alters not the ſubſtance of them. 

Where a Latin Word is ſignificant, althouph it 
be not good Latin, yet an Endictment, Declara- 
tion or Fine ſhall not be made void by it 3 but if 
the Word be not Latin, nor a Word allowed by 
the Law, but is altogether inſenſible, there if ic 
be in a material Point it makes the whole vicious, 


5 Rep. I21, 
Founa Pauperts. 


Y Wild at the Bar, it was ſaid, that none 
ought to be admicted to ſue in Forma Pauperis 
| 1n an Action of the Cale for words. 
If one that is admitted to ſue in Forma Paupcris 
| will not proceed according to- the Rules of the 
Court, but uſeth delays to vex his Adverſary, the 
Court will Diſpauper him, 445th. 22 Car. B. R. For 
the Law doth not favour the Poor to do injniry to others, 
but to belp them to recover their Right, where they want 
Ability of themſelves to do it. 

If one that doth ſuc in Forms Sos be non- 
ſuit at the Tryal, he muſt not pay Colts to the De- 
Rndant, but be whipped, or fuffer ſuch puniſh- 
ment as the Court ſhall award, Paſc. 1652, B.S. 
| For the Law will judge he had no cawſe of Action, and 
therefore he muſt make [atisfattion to the Defendant 
| for unjuſtly vexing of bim in bis Perſon. 

f it be proved unto the Court, that one who 
ſues in Forma Pauperis is a vexatious Perſon, and 
hath many frivolous Suits depending, the Cowut 
will Diſpauper him, 1654. B. S. For this witl be 4 
means to make him leſs contentious, and the Law deth- 
nt favour unnece(/ary Veixations Suits. 
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Roll Chief Juſtice ſaid, That he did not uſe ty 
admir any one generally to ſuc in Forma Pauprri 
that is, to ſuc in all Cauſes ; but only to ſue ſfon|Þ 
one Cauſe by virtue of that admittance, 1654, 
B. S. So that if he had other Cauſe to ſhew, the muſi 
petition again to be admitted to ſue in Forma Pau 
peris, & ſic totics quoties. 

Before a Perſon is admitted to ſue in Forma Pay 
peris, he muſt have a Countels Hand to his Pet 
tion, certifying the Judge to whom the Petition 
is directed, that he conceives the Petitioner hath 
good cauſe of Ation, and he: mult alſo make 
Oath that he is not worth 10 /. all his Debts paid, 
EXCept the matter inqueltion, 


Sin Criminal Catiſcs, 
Fogentme”, . Civil Cauſes. 


Þ Orfeitures in Criminal Matters are by Col 
viction or Attainder 3 Conviction is betore 
Judgment by Verdi&, Conteſlion or Recreancy; 
Attainder is upon the Judgment given upon ti 
Verdi&, Confeftion or Recreancy, or upon ti 
Outlawry or Abjuration, Cs. Lit. 390. b. 391-4. 

Upon an Attainder of Treaſon or Felony, tis 
Blood js fo corrupt, That 

1+ His Children cannot be Heir to him or 
other Anceſtor. : | 

2. If he were Noble and Gentile before, 
and all his Poſterity are thereby made baſe ul 
ignoble. 

2. It is fo high that it cannot be abſoluts 
falved, but by Ac of Parliament, or elſe re 
ſing of the Attainder by Writ of Error with! 
Kings Conſent ; and although the Blood by! 


{tor 
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ſtored by Parliament, yct the Eſtate is not _re- 
ſtored without particular words for that purpoſc,or 
the reverſal of the Atrainder upon a Writ of Error 
entred upon Record ; ſee Sheffeld and Radcliffs 
Caſe in Hob. 

For High-Treaſon , Petty-Treaſon , Felony , 
Murder, Homicide, Burglary, Rape, Robbery, 
Chance-Medicey, Se Defendendo and Petit-Larceny, 
the Party upon the Convittion, and before the 
Attainder forteits all his Goods, Co. Lit. 391. 

Nete, No Perſon mult ſeize the Goods of a Fc- 
lon until Convidtion, per Stat. 1 R.3. cap. 3+ 

For Petit-Treafon, Murder, Homicide, Burning 
of Houſes, Burglary, Robbery, &c. where Judg- 
ment is given that they ſhall be hanged by the 
Neck till they are dead, they forfeit all chcir Lands 
in Fee-fimpie, Goods and Chattels. 

For Felony by Chance-Medley, Se Defendendo, 
Peut Larceny, &c. the Forfeiture is only of the 
Goods and Chattels, Ibid. 391. a. 

For Robbery, Piracy or Murder committed 
ſuper alram Mare, and trycd in the Court of Admi- 
ralty by the Civil Law, and not by Jury, the At- 
tainder there works no Corruption of Blood or 
Forfeiture; but if he be attainted before Commitl- 
lioners by force of 28 EH. 8, it doth. 

Attainder of Premunire works no Corruption 
of Blood, but is a Forfeiture of Lands in Fee- 
imple, but not of Lands in Tail, Co. Lit. 391- 

Where a Man is attainted of High-Treaſon, he 
forfeirs to the Crown all the Lands whereot he 
was ſeized of whomſoever holden. 

But where Tenant in Fee is attainted of Fe- 
lony, and hath Judgment ot Death, he ſhall tor- 
feit his Lands to the Lord of the Mannor of whom 
2% 
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the fame were holden, but the King ſhall hay 
annum diem & vaſtaw, Magna Charta cap. 22. 

A Woman ſhall have her Dower in all Caſes but 
only in Caſe of High and Petty-Treaſon, pes Star, 
I E, 6.cap. 13. 5 E.G. cap. 11. 5 Eliz. cap. 1. 18 Ekuw 
cap. 1. 

"If one take a Wife that is ſeized of Gavel-kind 
Lands, and ſhe dieth wichoue Ifſae by her Huf 
band; her Husband ſhall be Tenant by the cur- 
telie of half of the Lands fo long as he ſhall live 
unmarried ; but if he marry again he ſhall forfeit 
his Eſtate in the Lands, Merch. 22 Car. B. R. Thus 
by the Cuſtom of Kent; but by the ſame Cuſtom, if le 
had Tiſue by his Wiſe, then be ſhall be Tenant by the 
curteſie of all the Lands bis Wife was ſeized of ; and 
although he do marry again, be ſhall not forfeit bis 
Eſtate. Mich. 22 Car. Qu. Whetber in the forme 
Caſe be ſhall forfeit bis Tenancy by the curteſie, if be 
do live incontinently, as the Wife fhall ber Dower by a 
like Cuſt om. 

Tf a Leaſe be fo made, that it is to be forfeited 
if the Rent reſerved in the Leaſe be not paid as 
the Leaſe doth provide; although the Rent be nar 
paid accordingly, yet there is no Forfeiture to be 
taken, if there was not an actual and legal de- 
mand of the Rent made by the Lezffor, and Entry 
after that, Mich.22 Car.B.R. For the Low deth nat fa- 
vour defeating of Eftates 3 and it cannot elſo ſo wel 
appear, that there was an actual failure of payment. 
If a Copy-holder do deny to pay unto the Lord 
the Fine duc unto him by the Copy-holder, where 
it is a Fine certain, or do refuſe to appear at his 
Lords Court, and to his Suit there ; this is a For- 
feicure of his Copy-hold Eſtate, Trim. 24 Car. BR 
For he belds his Copy-bold of the Lord upon theſe Con 
editions implyed in Law 3 bus where the Fine is uncer- 
tain 
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tain it 51 no Forfeiture, for the Loyd is not to be Fudge 
in bis own Caſe, but the Law will adjudge between 
Lord and Tenant, 

If a Copy-holder do let his Cophy-hold unto 
another for years, and the Leſſee do tell the Tim- 
her growing upon the Copy-hold, yer this is not 
a Forfeiture of the Copy-hold Eſtate, 6 Nov.1650, 
B.S. Becauſe the Copy-holder bimſelf did not do it ; 
and be had power to let his Copy-hold for years, and [0 
did 9 Wrong. 


Franchiſe, 


O Franchiſe ſhall be allowed in any caſe 
where the Franchiſe doth fail to adminiſter 
Juſtice within the Franchiſe 3 bur if there be fuch 
a failer, this Court by their Authoricy may inter- 
meddle ( notwithſtanding the Priviledges of the 
Franchiſe) ro compel them to do Juſtice, Mieb. 
22 Car. B. R. For Priviledges are not gramted to protetf 
Men in negle8t ing to do right, or to do wrong ;, and this 
Court is the ſuperintendent Court of 1he Natien, to ſee 
Fuſtice equally diſtributed to all Perſons. 

The Sheriff upon a non omittas capias utlapatum, 
or quo minus, may center and make an Arreſt in any 
Franohife 

Where the Priviledges of a Franchiſe are mi 
wed or abuſed, it is, upon a Qu #aranto brought, 


a Forfeiture. 


Fees. 
HE Statute which doth give Fees to the 
Sheriffs, doth only extend to their execy- 
ting of Wrics of Execution in Counties, and nor 
Cities, and there they are allowed 12 4. for the 


firlt 100/. and 64. in the pound for every hun- 
dred 
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dred afterwards; but then they ought to pay their 
own Bailiffs out of their Poundage Mony tor 
their pains, 

In the Caſe of, Hene and Nishit, Paſc. 1659. By 
Glyn Chief Juſtice, there are no Fees due to the 
Sheriff for executing an Habere facias poſſeſſionem, 
and fo let it be declared, although they have uſu 
ally taken Fees for executing tuch Writ. 

There are no Fees due to the Sherift by the 
Common Law, from the Subje&, for executing his 
Office 3 but he is to execute it wirrute Offici at his 
own charge, and the Government always takes 
care to make choice of a Man of a good Eſta: 
in Lands in his County, who can bear the Charges 
of it, and anſwer the King and his Subjects tor 
any Mifdemeanor he ſhall commit in his Oihce. 

An Action of Debt or Caſe doth lie for an At- 
torny for his Fees, againſt him that retained him 
in his Cauſe, Mich. 22 Car. B. R. Qu. Whether « 
lie for a Councellor witheut a ſpecial Retainer, 

If a Client, when his Buſineſs in Court is it 
patched, doth refuſe to pay unto the Officer 1n 
Court the Fees which are due to him for doing 
his Buſineſs ; the Court will upon motion grant 
an Attachment againſt the Client to have him 
committed until he pay the Fees due 3 by Rel 
Chicf Juitice, 1650. For the nt paying the Fees is 
a contempt to the Court, and the Court is bound it 
protec} their Officers in their Rights. 


Felony, 


Ji Eonice are either by the Common Law or 
Statute Law. 
Felonies by the Common Law are four. 


3. Such 


or 
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7. Such as are'committed againſt Life. 

2: Such as are committed againſt Goods, 

3- Such as are againſt the Habitation of a Man. 

4 Such as are againlt the Proceſs of publick 
Juſtice. 

There are ſeveral Felonies by Statutes, as per- 
ſonating of Bail, burning of Houſes, imbezilling 
of Records, 6544.” ' | 

Where one is doing of an unlawful Act, and the 
death of any 'Perfon enſueth upon the doing of 
that Act,chough' the death of the Party was nor in- 
tended by him chat did the Ac, yer this is Felony, 
Paſc. 23 Car. B. R. Fir the Law will judge, that be 
that would do one unlawful Att, might have ar inten- 
tion to do any other 'wnlawful At, which might be oc- 
eafiomed upon the doing thereof. R 

If one be committed to the Gaol for one Felony, 


| the Juſtices of the Gaol-delivery may enquire and 


try him for another Felony for which he was not 
committed, by virtue of their Commillion, by Bacon 
Juſtice, Trim. 23 Car. B.R. © 

It is Felony to perſonate a Bail ; by the Statute 
made in the Time of King Fames I. Mich. 22 Car. 
B. Re Qu. Whether the procuring of one to perſonate a 
Bail -be Felony, : 

The receiving only of ſtolen Goods, not know- 
ing them to be fo, is not Felony 3 but the 're- 
eiving of them,” and comforting the Felon is 
Felony, Paſc. 24 Car. B. R. For he may receive them, 
and not know them to be ſtolen, but the comforting 
the Felon, doth prove that he conſented to the Felony, 
and approved of the Act, and was a Countenancer of it. 

If one be fet upon in the High-way or' other 
place to be robbed, and he do caſt away his Goods 
with an intent to ſave them from the Robber, and 
the Robber ' doth take them up, 'and carry them 
(Ga away 
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away, this is a Robbery and Felony committed to 
the Perſon of the Parry robbed, although he took 
nothing trom his. Perſon, Mich. 1649. B. S. For the 
Party is. rabbed of bis Goods, and the Thief knew them 
to be the Parties Goods, and came with an intent to take 
thew from bim, bad he not caſt them awey, and wa 
the conſe that be caſt them «way. 

One ought not to be arreſted upon ſuſpicion of 
Felony, except that there be good: cauſe ſhewed 
tor the. ground of this fulpicipn, 1649. B. $. Fn 
every fopljh fancy. or cenceit is no ground of a ſuſpicim 
ſufficient to arreſt one for ſo great a Crime but then 
»x/+ be. probabilis caula for the ſw/picion.. | 

: kkis Felony to take a Bill from off the File after 
a Verdi in the Cauſe for which the Bill was ſued 
forth, Mich. 1649. B.S. For this is embeziling if 
Recers. *1G 

The Robbery of a Servant of his Maſters Mony 
1 his Cuſtody, 3f it be in prefence of his Maſter, 
is robbing of the Maſter, Mich. 1649. B. R. For i 
is all one as if the Meny were in his Maſters Cuſtody 
fer the preperty was in the Maſter, although the Min 
warin the Hands of the Servant. 

A Robbery ſhall be faid to be done in that Hur 
dred where the Party robbed is tir{t ſet upon, ab 
though his Goods be taken from him in another 
Hundred, Mich. 1649. B.S. For there the Robbery 
war begun,ond the Peace firſt broken, and the taking of 
the Goods 15 but @ cemtinuation of the firſt Attion. 

A Hundred {hall not be charged: tor a Robbery 
committed within it upon the Statute of inches 
fter in Crepuſculo or Twilight, chat is, when it s 
neither perte& Gay! nor pericet night z but if it 
be committed by daylight, alchougjiy ic be betore 
the riſiag of the Sun; or after the- ſerting of i 
the Hundred ſhall be charged, - 31 Owov. 1650; 

BS; 
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B. S. Far wn the twiipht ihe Felons cannot be well 


dilcovered. 


A Hundred fhall not be charged for a Robbery 
commitred within it in the Night, nor upon 2 
Sunday, becauſe Hue and Cry cannot be made 
in the night, for that is a time of reſt, 1650. B. $, 
Alſo wo Perſow awght to trevel upon a Sunday. 

If a Robbery be begun in the day-light, but is 
norended al dark-night, yer the Hundred where 
it was done 1s chargeable tor jt, by the Sratute of 
Winchefter, 1650. B. S. For it ts acconmied one con- 
tinued Act, and jhall relate to the beginning of it. 


Fee-limple. 
= are threee ſeveral forts of Fee-ſimple, 
Vi. 

1. Fee-ſimple abſolute, to a Man and his Heirs 
for ever. 

2. Fee-ſtmple condicional, where the Eſtate is 
defeazable by not performing the Condition. 

3. A baſe Fee is where 4. enteofts B. babend* 
to him -and his Heirs, to-long as C. hath Heirs of 
his Body ; this is a qualified baſe Fee deſcendible 
and dererminalle, upon which no Remainder or 
Reverfion can be expectant, Sexmors Caſe, 10: Rep. 
97. Carter 20G, 209, 

A Feoffment made of Lands to one and his Heirs 
Males is a Fee-ſunple, for want of the word Body, 
vis Heirs Males of his Body, Ach. 23 Car. B. R. 
Fir it is mot an Eſtate compriſed within the Statute 
ff Weſtm. 2. De donis condmionalibus, end before 
that Statute, there were no Eſtates im Fail, but [ach 
Bfates wore Fee-Jimple conditional, polt prolem fu- 

tatum. 

A Fee-ſimple cannot be limited upon a Fee- 
imple, if it be ic is yoid, Dy. 33. pl. 12,225. 
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A Deviſe to a Man and his Succeſlors is a Fee 
ſimple. _ | 

A Deviſe to a Mans Right Heirs in Fee,of Lands 
in Fee-ſimple, is void, and the Heir ſhall be in by 
Deſcent. | 

A Fee-ſimple determinable upon a Contingency, 
is a Fee to all-intents, but not ſo durable as an ab- 
folate Fee, Vaugh. 27 3: | 

Where a Man claims as Heir in Fee-ſimple ko 


B 
any Man by deſcent, he muſt make himſelt Heir } 
to him who was laſt ſeized actually of the Inhe- F 7, 
ritance, Ce. Lit: 11. b. m: 


Faiſe Jmpiiſonment. Ri 


"A N Adion of Falſe Impriſoament doth lie & for 
againſt a Bailiff, by the Party that is arreſted B }jy 

by him, after the recurn of the Writ is paſt, Hu Þ Lef 

23 Car. B.R. For this is all cne, as if be wire a fÞ for 

reſted without a Writ, for by the return of the IWri, Þ Lefi 

the Sheriffs and Bailiffs Power are 'at an end, a1 

that Writ,' and ſo they have no Power by wirtue theef 


| | to arreſt the Party. 
| If a Proceſs be unduly obtained, and the Party N 
| againſt whom it is had, be thereupon taken ant B wah 


impriſoned, an Action of Falſe Impriſonmen Y T 
doth lie by the Party impriſoned againſt him 2Ff at, 
i whoſe Suit he is impriſoned, but not againſt WY by », 
| Officer who executes it, Mich. 24 Car. B« R. 
| Where. a Court hath Jurifdition of a Matte, 
and makes out an erroneous Proceſs, the Offizr 
who executes it ſhall be excuſed 3 but it.the Cour 
out of which it iſlued. hath no Juriſdiction of the 
Matter, then who ever acts under it is- a Ti 
pallor. | 


F 
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Feoffment, 


' A Feoffment made of Lands unto a Feme Co- 
vert is a good Feoffment in Law, until-the 
Ausband do diſagree to. it 3 but if he diſagree, ic 
is not good for the Wife can neither give nor 
take without her Husbands conſent, Hill. 23 Car. 
B. R. 
_ If Leſſee for years makes a Feoffment, the 
Leſſor being upon the ' Land where Livery was 
made; this is a good Feoffment, 'the Law ad- 
jdging the Leſſee in poſſeflion, becauſe he had 
Right chereunto by his Leafe ; and Livery ought 
aways to be given of the poſſeflion, and there- 
| fore he that hath the poſſeflion muſt make the 
| Þ Livery 3 but if the Leſſor makes the Livery, the 
| Lefſee being upon the Land ; this Livery is void, 
for the Leſſor cannot give the poſlſefiion when the 
; | Leſſee is there, Cro. Eliz. 321, 322. 


f Foundation. 

N NE have power to found a Free Chappel 
J bur the King; Hill; 23 Car. B. R. For it 1s at 
(El mich as to cteate a new Tenure. 
vg The Foundation of a thing may alter the Law; 
FF $touching that particular thing; Hill. 23 Car: B. Rs 
KY but not to 4 general prejudices 


. Fiction of Law. 
"I THE fcifin of the Conuſee in a Fine is but 
. a+meer Fiction in Law, and an invented 


Form of Conveyance only ;- his Wife ſhall not be 
endowed, neither ſhall his Heir inherit, Vaugh. 41; 


T The 
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The Law ought not to be ſatisfied with Fig: 
ons, where it may be really ſatisfied, Paſc. 24 Car, 
B. R. Yet in ſome Caſes Fiftions of Law are nece([/ary, 
and to be allowed. 


Gavel-kind. 


Rams is a Cuſtom whereby the Land of 
the Father is equally divided at his death 
amongſt all his Sons, or the Land of the Brother 
amongſt all his Brethren, it he have no Son, 
Kitch. 102. 

Alſo the Wife ſhall have a moiety of the Land 
for her Dower during ner Widow-hood, Co. Lit 
II. &. 

All Lands in Kent ſhall be taken to be Gavel 
kind, except thoſe only which are diſgavelled by 
ſome particular Acts of Parliament. 

If one take to Wife a Woman leiſed of Gaye: 
kind Lands, and the Wife die without having had 
any Iflue of her Body by her Husband 3 yer the 
Husband ſhall be Tenant by the courteſfie of half 
* of the Lands, during the time he continues un 
married, See Co. Lit. 111, a. But if he marry ke 
ſhall torfeic his Tenancy by the courteſie ; but if 
he had Iflue by his Wife, and ſhe die he ſhall be 
Tenant by the courteſie of the whole Land, and 
alchough he do marry, he ſhal! not forfeit this 
Tenancy by the courteſie, Arch. 22 Car. B. R. Thi 
x by the Cuſtom of Kent, Vide Tit. Forfeiture 222, 224, 
By the Cuſtom of Gavel-kind, chough the Fx 
ther be hanged the Son ſhall inherit ; tor the Ct 
ſtom is, the Father to the Bough and the Son to 
Plough, Dr. and Stud. cap. 10. Co. Lit. lib. 2 ſett.16z 
and 9 Rep. Shelleys Caſe. 

Guardian 
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Gltardfan. 


E have three forts of Guardians, viz, The 

Guardian appointed by the Father, the 
Guardian appointed by the Court, and the Guars 
diati in Soccage. 

The Guardian appointed by the Father is by 
the Statute of 12 Car. 2. cap. 24. where the Fa- 
ther having a Child under 21, and not married, 
mey by Deed or Will ſigned and ſealed in 
the preſerice of two or more Witneſſes, dif: 


poſe of rhe Tuition of ſuch Child to any Perſon, 


a Roman Catholick, during ſuch time as 
fuch Child ſhall remain under 21 years of age, 
or any lefler time, which Guardian ſhall take 
mo h1s Cuſtody, to the uſe of the Child, the 
Profits of all his Lands, &c. and management of 
his perſonal Eſtate cill 21, or ſuch lefs time as 
ſhall be mentioned in ſuch diſpoſition. 
| A Guardian in Soccage is the next of Kin to 
whom the Eſtate cannot deſcend ; this the Law 
makes where the Anceſtor makes none, and the 
Authority of this Guardian expires when the Child 
comes to 14 years of age. 

A Guardian of an Intant may acknowledge fa- 
thfaftion upon Record for a Debre, which he hath 
rovered at Law for the Infant, Trin. 23 Car: B.R. 
Bat it muſt be a Guardian, that is aſſigned by the Court 
10 ſve for the Infant; the att of ſuch 8 Guardian is ad- 
nated rhe At of the Infant. 

he Court will aflign a Guardian to an Infant 

td ſue or defend for him, if the Infant doch come 
into. the Court and- deſire it; or a Judge at his 
Chamber, at the deſire of the Infant, may af* 
gn « Perfon named by the Infanc to be his Guar- 
| T 2 dian 
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dian; but where the Guardian is afligned by 4 
Judge at his Chamber, this is no Record unti 
ic is entred and filed with the Clerk of the 
Rules. 

The Guardian by the Court, is when the Part 
is out of the Wardſhip of his Guardian in Soccage, 
he may then in Court, or before a Judge, chook 
his Guardian, 


Good Behaviour. 


þ one do affront any Court of Juſtice, this is 
good cauſe to bind the Party to his Good Behz- 
viour, Paſc. 24 Car. B. R. For the affronting of ju 
frice is a publick Miſdemeanor, and not a private, a: 
though it be done but to the Perſon of one Man, « 
to the Fudge of a Court, a Juſtice of Peace, &C. bt 
cauſe ſuch Perſons are publick Miniſters of fuſtice, and 
att for the Common wealth. 

He that doth upon Articles ſworn in Court, de 
fire the Party againſt whomthe Articles are ſwom, 
may be bound chereupon to the Good Behaviour, 
mult expreſs ſome ſpecial matter in thoſe Articles 
tor which he ought to be bound to the Good Be 
haviour 3 for if the Articles be only general, the 
Good Behaviour is not to be granted upon them, 
Mich, 22 Car. B. R. For a general Accuſation is u 
Accuſation for the incertainty of it, and the Par) 
cannot tell 2hat anſwer to make to ſuch a general Ar 
cuſation. 

Perjury is not an Offence, for which the Party 
perjured may be bound to the Good Behaviour, 
becauſe it is not a general misbehaviour, Mb. 
22 Car. B. R. But the Party may be endidted for it, and 

fined, if be be thereupon convitted, . 
One was bound to his Good Behaviour, for at 
frighting People in the Night in cheir Houſes, by 
ſhooting 
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footing off of Muskets, and for the aſſaulting of 
one going in the High-way, Mich. 22 Car. B. R. 
For this was accounted more than a particular breach of 
the Peace, 

A Woman that is a Common Scold may be 
bound unto the Good Behaviour, Mich.22 Car. B.R. 
For ſhe is a common Diſt urber of the publick Peace. 

The Good Behaviour was granted againſt one 
upon an Article ſworn againſt him, that he had 
maliciouſly pulled down a piece of anothers Houſe, 
Hill, 22 Car. B. R. For this is a riotous At, and a 
bigb breach of the Peace which concerns the Publick. 

A Juſtice of Peace ought not to bind any Per- 
ſonto the Good Behaviour upon a general Accu- 
ſation made againſt the Party, Paſc. 23 Car. B. R. 
Vide ſupra. 

One was bound to his Good Behaviour, for ſtop- 
ping of a Conſtable from making purſuit after a 
Felon, Trin.23 Car. B. R. For this is a publick Offence 
againſt the Common-wealth, 

The Good Behaviour is not to begranted againſt 
one for ſpeaking of words only againſt one Perſon ; 
but it may be granted againſt one for ſpeaking of 
words againſt divers Perſons at ſeveral times, Hil. 
23 Car. B. R. For that is a general micbehaviour, but / 
the other is but @ particular misbebaviour, 

The Good Behaviour was granted againſt one, 
upon an Article ſworn and read againſt him, that 
he faid that he would burn down another Mans 
Houſe, Hill. 1649. B. S. For a Man ſhall be judged in 
many Caſes by his words, though no Attions accompany. 


Heir 
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Þefr. See Title Diſcent, 


HE word Heir is nomen colletivum, and 

tends unto all Heirs, 7rm, 23 Car. B. R, 
The Heir is favoured at the Comman 
Law, for at the Common Law the Anceſtor coull 
not convey away his Lands by his Will from hi 
Heir at Law, upon his Death-bed, without the 
conſent of the Heir But now by the Stetute o 
2 H. 8. of Wills, the Law is altered in' that pu, 

ill. 23 Car. B. R. The Law is the Preſerver of Is 
beritances. 

It is a poſitive Rule in Law, that a Man cy 
not raiſe a Fee-ſimple to his own right Heirs, by 
the Name of Heirs, as a Purchaſe, neither by 
conveyance of Land, nor by Uſe, nor by Þ+ 
viſe; tor if a Man deviſe Land to a Perſon tha 
is his next Heir, and to his Hcirs, the Deviſe 
void, and the Heir ſhall be in by Dilſcent, fa 
_ & potenticr eft d:ſpoſutio legis quam hominiz ; 
H. + ZQs 

Children ſhall inherit their Anceſtors without 
Iimication in che right aſcending Line, and are ne 
inherited by them, Fb. 244, 

A Man ſhall never bind his Heir to warrant 
where he himſelf was never bound, Cy. Fac. 576 
neither will Debt lie againſt an Heir, unleſs he bx 
particularly named. 

In an Action of Debt the Plaintiff muſt & 
clare in the deber & detinet, and ſer forth particy 
larly how the Deiendant is Heir to the Obſigor, 

The Heir upon a Scire fac. in a perſonal Aion 
recovercd againſt -his Anceſtor, ſhall not have h 
Age, but he ſhall have it upon a Writ of Err 
to reverſe a Vine or R:covery levied or ſuffered 


. 
an am OO Q. Gwe As eo OO Ja. P ſ&@m. 


EY 


TEE EaAS = 


= = $8 82'zsZS IT7z 


T * VS = 


The Accompliſh'y Attozny, 279 
by his Anceſtor, becauſe this binds the Inhe. 


ritance. 

Formerly if the Heir had aliened the Land 
diſcended to him before the Writ brought againſt 
him, r4ens per diſcens was a good Bar ta the Defen- 
dant 3 bur if he had any Aſſets difcended and did 
not confeſs how much, but pleaded a falſe Plea, 
and it was found againſt him, Judgment ſhould 
pas againſt him for the whole Debt : But now by 


'alate Statute made 3 or 4 Willielmi & Marie, it 1s 


enacted, That although the Heir ſells the Lands 
diſcended before the Action brought, yer he ſhall 
anſwer the value out of his own Eltate, 

Dubious words in a Will ought to be interpreted 
for the benefit of the Heir, and not to difiaherit 
him, 1 Saunders 185, 


Hertat, 


Here is Heriot Cuſtom and Heriot Service. 

Heriot Cuſtom is upon the death of the Te- 

nant tor Life, and Heriot Service upon the death 

of the Tenant in Fee, 21 H. 7.12, The Heriot 
5 optimum animal, 28 E. 3. 7. 

fHerior Cultom is at the Lords Ele&ian, either 
to diſtrain, or ſeilſe it he can find it 3 but ſiſe he 
cannot, unleſs the proper Beaſt of the Tenant on- 
fs but he may diſtrain any Mans Beaſt upon the 

1d, and retain them until he is fatisfied the 
Heriot, Plow. Com. 95. but Cy. Car. 260. contra, and 
it may be for Heriot Service. 

But Heriot Service being parcel of the Tennre, 
and not lying in Render, it the Tenant will nor 
Render it, the Lord hath no remedy but to di- 
ſtrain upon the Land for it until it is paid, Plow. 
Com. 95. b, But Cro, Fliz. 591. ſays, That it was 

T 4 adjudged 
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adjudged that Heriot Service was ſeifable; for 
where the Tenure is for the Lord to have the beſt 
Beaſt for an Heriot, it is in his Ele&tion what he 
will take for the beſt Beaſt, and which he thinksto 
be beſt he may well take 3 but if the Tenure had 
been yielding Annually an Ox, &c. there it isin 
the Tenants Ele&ion what he will render, but in 
the other Caſe the Lord hath his Ele&tion what 
he will prender : See Tirle Elefion. 


Habeas Coypus. 


O Habeas Corpus ſhall be made out in the V+ 
cation-time, to. remove a Cauſe out of an 
inferior Court other than the Courts in Londen, 
Middleſex, or the Marſhalſey, or other Courts with- 
in ten Miles of\ London returnable immediate, but 
at a day certain in Court, and that every fuch 
Haheas Corpus returnable in Trin. or fill, Term, 
be not returnable afrer the ſecond Return of the 
Term; Per Magiftr. Liveſay, & alios, Paſc,21 Cara, 


Repis 

if a Priſoner appear in Court upon a return of 
a Habeas Corpus to remove him hither, and there 
doth appear by the Return, that there was good 
cauſe ro commit the Priſoner to priſon, and to 
detain him there, the Court will remand and fend 
him back to the place where he was firſt commit- 
ted, or bail or commit him to the Kings Bench 
if they think fir; but if upon the Return it doth 
appear that there was no lawful cauſe to com 
mit him, then the Court will diſcharge the Pri 
ſoner 3 but if it be doubtful to the Court, whe- 
ther he was lawfully committed or not, then the 
Court will bail the Priſoner, if he can find good 
Bail, or commir him until the Matter do appeat 
245 vie of as Lo whether 
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whether there was cauſe or not, Hill. 21 Car. B..R. 
Trin. 23 Car. B. R. 

If a Cauſe be removed in the Vacation out of 
Lindon, Middleſex, or the Marſhalſea, or other 
Courts within five Miles of London , by Habeas 
Corpus returnable immediate, and Bail pur in by 
the firſt recurn of the next Term, if the Decla- 
tion be delivered cight days before the end of the 
Term, then the Defendant is to plead to enter : 
and in Adich. Term, if it be delivered before the 
return day of Craſtin. Anim. And in Eaſter Term 
before the return- day of Menſ. Paſch. then the 
Defendant is to plead to Tryal the ſame Term. 
Per Magiſt, Liveſay & alios, Paſch. 21 Car. 2. Regis- 

A Habeas Corpus ad reſpondendum, is when any 
one is Impriſoned at the " of another upon a 
legal Proceſs, in the Fleet or any other Priſon, 
etcept the Kings Bench Priſon, and a third per- 
fon would ſuc that Priſoner in this Court, and 
cannot, becauſe he is not in cuſtody of the Mar- 
ſhal of this Court, there he may have a Habeas 
Corpus to remove the Priſoner out of the Priſon 
where he is, into this Court, returnable at a day 
certain, to anſwer unto his Action here, 21 Car. 
B.R. And for that cauſe it is called Habeas Cor- 
pus ad reſpondendum ; becauſe be is to anſwer the 
Parties Attion. 

A Habeas Corpus cum Cauſa,doth remove the Body 
of the Party for whom it is granted, and all the 
Cauſes which are then depending againſt him , 
21 Car, B, R. And for that reaſon i is called a 
Habeas Corpus cum Cauſa, the Body with the 
Cauſe, which  nomen colleivum, and implies al} 
Cauſes, And if upon the return of a Habeas Corpus, 
the Officer doth net return all the Cauſes, or returns 
them falſly, as to thoſe omitted or returned falſly, 

it 
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it is an Eſcape in bim\ alſo the Sheriffs of Inn 
don and Middleſex, where the Writ is returngh, 
immediate, owght to make their return the ſam 
day that the Writ is delivered, and muſt bring th 
Body immediately, as the Writ requires, and not ſuf 
the Priſoner to wander abroad upon pretence theref; 
fo likewiſe where a Habeas Corpus is diretted » 
the Warden of the Fleet > but @« Habeas Corpus 
all Priſens, except London and Middleſex., commant 
ing the Sheriffs to bring the Priſeners, muſt be returnall 
at a day certain in Court, 

A Habeas Corpus is either ed ſubjicievdums , grant 
ed on the Crown ſide ; or, ad reſpondendum, grat- 
ed on the Plea fide. Ad ſubjiciendum, to fubaii 
to the Order of the Court in Criminal matter, 
#d reſpondendum, as abovelaid. 

Where a Writ of Habeas Corpus and ſatisfas 
enduw iſſues out of this Court, the Attorny fs 
the Plaintiff muſt endorſe the number Roll d 
the Judgment on the back of the Habeas Cora: 
And in the Caſe of one Sadler, Mich. 21 Car.3.ky 
the Court granted a Pluries Habeas Corps, witha 
Penalty of 100 /, returnable immediate. 

After the return of a Habeas Corpus is read an 
filed in Court, it cannot be amended. Trin 23 Ca 
B. R. For it isthen a Record of the Court ; but befarci 
be filed, it may. 

None ought to take out a Habeas Corpus for: 
Priſoner without his. conſent, Trim. 23 Car. B, k 
unleſs it be to turn him over to the Kings Bend, 
or charge him with an Action in Court. 

A Habeas Corpus may be granted by this Cour 
or by a ſingle Judge at his Chamber, to any pit 

vate perſon, who keeps another in his Houfe & 
elſewhere in cuſtody againſt his Will, by vir 
ot the Haheas Corpus Act. 
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A Hobeas Corpus was denied for a Priſoner to 
hare him for a Witneſs at Wirceffer Aﬀlizes, by 
the Court, Triw. 1657. 

Every Habeas Corpus returnable at a day cer- 
tain, to remove a Cauſe out of an Inferior Court, 
watt not be made returnable further then theſe. 
cond return in Hillary and Trinity Term,fo that the 
Defendants may plead to iflue that Term, and 
the Cauſe may may be tried at the Aﬀizes, and in 
default of pleading to Trial, the Plaintiff may taks 
mens 

Judge of this Court will not grant a Habeas 
Corpus in the Vacation, for a Priſoner to follow his 
kuits, but che Court may grant a ſpecial Habeas 
Capus for a Prifoner to be at his Trial in the Va- 
cation time, Paſc. 1650. 24 Maij. B.S. For this 
may concern him more than the other can. 

The Court will grant a Habeas Corpus to one, 
to have a Priſoner who is not in Execution out of 
Priſon to be a Witneſs for him at a Tryal, but 
at the charge of bim that deſires the Habeas Cor- 
pur, and at his peril, to take care that the Priſo- 
ner do not make an eſcape, 29 Junij, 1640. Trin, 
B.S, 

By Newdigate Juſtice , Trin. 1659. If a Habeas 
Corpus be granted, to give liberty to a Priſoner 
that lies in Priſon upon an Execution longer 
than for one day, this is not according to 
law, 

The Court uſeth not to put the reaſon into a 
Hebeas Corpus, why they ſend for the Priſoner ; 
for it may be for Treaſon or great Conſpiracy. 
hy Catline Fu/tice. 

Upon a Habeas Corpus granted by this Court, 
upon reading of the return the Court took this 
difference, where the Priſoner was committed by 
One 
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one of the Privy Council, there the Cauſe of his 
Commitment muſt be returned particularly ; but 
where he is Committed by the whole Council, 
there need no Cauſe to be alledged , Howel'; 
Caſe, 1 Leon. 70 and 71. 

Where a Priſoner is brought up by Hab. Cory, 
upon a bailable Action, the Bail is not to be taken 
abſolutely without the conſent of the Plaintif 
Attorny, for without ſuch conſent a Judge will 
take it but de bene eſſe, but the Priſoner cannot 
be diſcharged till ie is taken abſolutely. 


Habere facias poſſeſſionem. 
NE may have a new Writ of Habere facias jo: 
ſeſſionem, if a former Writ of Habere facia 
poſſeſſionem in the ſame Cauſe be not well execu 
ted or returned, Mich. 22 Car. B. R. For that is 
all one as if ſuch Writ bad never been taken mt), 
becauſe the party hath mo fruit or benefit by it. 
The Sheriff may raiſe Poſſe Comitatus, in his A: 
ſiſtance, to execute an Habere facias poſſeſſicnem, in 
caſe of oppoſition, | 


Homage. 

HEN the Tenant doth his Homage, the 

Lord muſt be ſitting, and the Tenant mult 
be, 1. Diſarmed. 2. Bare-headed. LR_ 
at the Lords Feet. 4. Put both his Hands into 
his Lords Hands. F. In a moſt humble manner 
he muſt ſay theſe Words, I become your Man, 
and then the Lord kifleth his Tenant. G 
Lit. 65. a. 

None ſhall do Homage or receive Homage, 
bur only ſach as have an Eſtate in Fee Simple 
or Fee Tay], either in his own right, or in the 
11ght of another, Kitchin, 131, þ. ; 
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If a Woman having Lands in Fee Tail, takes 
2 Husband, and they have Iffue, the Husband in 
his Wives life ſhall do Homage, but before Iſſue 
had the Homage mult be in both their Names. 16d. 

A Corporation cannot do Homage, tor they 
cannot appear but by Attorny, and Homage be- 
ing perſonal cannot be done by Attorny, 33 H.8.15. 


ÞHte and Cry, Hundzed. 


WH E R E a Robbery is Committed,notice muſt 

be given thereof to ſome of the Inhabi- 
tants of ſome of the Vills near the place where 
the Robbery was committed, to the intent that 
they may make Hue and Cry and apprehend the 
Robbers; and if any one of the Robbers are 
taken within 40 days after the Robbery Com- 
mitted, and is thereof Convicted, then the Hun- 
dred where the Robbery was committed, ſhall be 
excuſed 3 but if not, then after the 40 days are paft 
the Parry Robbed muſt make an Oath before a 
Juſtice of the Peace of the County where he 
was Robbed, of the time and place of the Rob- 
bery, and of what he was Robbed, and that he 
knew none of the Robbers, and then within 20 
days after this Oath, the Plaintiff by the Statute 
of 27 Eliz. ca. 13. muſt bring his Original Writ 
apainſt the Hundred, 

Upon a Tryal in this Caſe the party muſt file 
his Original, and be ſure to have a true Copy 
thereof, and Witneſs to prove it, whereby it may 
appear to the Court to be according as the Sta- 
wte diredts : he muſt alſo have the Afﬀidavit, and 
2 Witneſs to prove the taking of it, 

If a Robbery be begun in the Hundred of 
Dale, and ended in the Hundred of Sale; the 
Hundred of Dale is chargeable for this Robbery, 


upon 
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upon the Stature of JWincheHer , 1658, B. x 
-. a it ſeems both ſhonld be chargeable. Vide ti, 
Fetony. 


an. x 


e 

Where a Recovery is againſt an Hundred, the 
Sheriff may levy his Execution _ any one or 
more in the Hundred, as he hall think fic 3 bur 
the Juſtices of the Peace at a Seffions will make 
a+- Rate to apportion it upon the whole Hundred, 
and thoſe upon whom the ſame have been levied 
ſhall be re-imburſed thereby. 

Where a Robbery is committed upott 4 Sandy, 
or in the- Night or Twi-light, the Hundred lull 
not be chargeable. For at theſe times People are ſoy 
Poſed to reſt from their-Labouts. 


th. 


Jury. 


Y Glyn Chief Juſtice. This Court will order 

che Secundary to return a Jury to try 4 

Cauſe at the Afiizes, if . they ſee reaſon for it 

without both Parties conſent, or clſe this were to 

thwart the ordinary courſe of proceedings, and 
ob{truct Juſtice. 

The Court was moved, that a Jury of Mer 
chants might be returned, to try an Iſſue between 
two Merchants, touching Merchants Afﬀairs, and 
it was granted, Hill, 21 Car. B. R. Becauſe it ws 
conceived they might have better knowledge of th 
matters in difference which was to be tryed, than other! 
conld, who 1ere not of that Profeſſion. 

A Jury may find a thing which is not gifet 
unto them in Evidence, it they do know it d 
their own knowledge, Mich. 22 Car. B, R. Fi 
they may inform themiſerves of the truth of the Fu 
they are to ity by all poſſible and lawful means thi 

60 
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on, ind are not ſolely tyed to the Evidence given at 


the Bay. 

A Jury may take notice of a matter of Re- 
card, but they cannot tiy it , Mich. 22 Car. B. R: 
Fir s Record muſt be tryed by it ſelf, and judged of by 
the Court. 

If more than twelve Men be returned upon a 
Jury, and do appear, the firſt erwelve that ſtand 
in the Pannel are to be ſworn and try the 
Cauſe, if none of them be challenged ; Paſc. 23 Car. 
B. S. But if ſome of them be challenged , and the 
challenge is alſo made good againſt them, then ſo ma- 

more of thoſe that remained above the number 
rovbue, ſhall be taken in, in order as they are ranked 
in the pannel, to fill up the number that wanteth, 10 
wake it a full Fury. 

If a Juror do inhabit in a Houſe that is in 
thePariſh of Dale, and do occupy Lands that 
do lye in the Pariſh of S2le next adjoyning, and 
he is returned upon a Jury as of the Pariſh of 
Sale, this is well enough , although he do not 
dwell in Sale, Paſc. 23 Car. b. R. For he ſhall be 
ſaid to be as well of the Pariſh where the Lands he 
which be occupieth, as of the Pariſh where be Inha- 
bits: for he 1s a Pariſhioner in Sale, though an In- 
biubitant in Dale, and he may as well be [aid of Sale 
« of Dale. 

It more than twelve Men do appear at a 
Trial, after twelve of them are Sworn, the reſt 
that are un{worn muſt not continue upon the 
ſtand with thoſe that are ſworn, but muſt de- 
pat, Paſc. 23 Car. B.R. That they may not be bin- 

in attending 'to the Evidence, or any thing [po- 
tm to them privately, to ſway them farther than the 

Evidence will dirett. N 
0 
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No W-it of Alias or Plur diſtringas Fur on 
zales for the trying of Iſſues at the Bar ſhall be 
faced out before the precedent Writ of Diſtrin, 
Fur with the Pannel! of the names of the Jury 
w it anfhexed, ſhall be delivered to the Secon 
dary of this Court, to the intent that the Ifſus 
forfeited by the Jury, for their not appearing 
ppon the ſaid precedent Writ, may be duh 
Eſftreated, per Cur. Hill. 14 and. 15 Car. 2. Regis, 

The Court may give the Jury leave to drink 
at the Bar, after the Evidence is given to then, 
and before the Verdidt, if the Plaintiff and Ds 
tendant will conſent unto it. Paſe. 23 Car. BR, 
But they may not drink out of the Court, A Ju 
bad leave to drink at the Bar, after a long Evidae 
given, in a very bot day, in Eaſter Term aboveſai, 
by the conſent of the Plaintiff arid Defendant. 

In Caſes where it is conceived an indifferen 
Jury will not be returned between the Parties by 
the Sheriff of the County where the Venue lis 
the Court upon motion, will order the Sheriff v}} ,, 
attend the Secundary of the Office with his Bok ; 
of the Free-holders of the County where he} ; 
Sheriff, and the Secundary in. the preſence of th ,j 
Atrornies on both fides to. ſtrike a Jury, Taj 
23 Car. B. R. But there muſt be probable matter ſu iſ (c 
ed to the Court why an indifferent Fury may net be buf © 
elſe the Court will make no ſuch Rule. he 

Upona motion and an Afﬀidivit made in Cour, P 
char the Caule to be tryed at che Bar, is a Cauſed ,,; 
very great conſequence, the Court will if they ke | 
Cauſe, make a Rule for the Secundary to nar þ,. 
48 Free-holders, and each party to ſtrike out uf 5, 
by one at a time, the Plaintiff or his Attornyt Jur 
begin firſt, and the remaining 24 ſhall be the Ju 
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to be returned for the Tryal of the Cauſe, Trin. 
23 Car. B. R. 

A Tenant that is within the diſtreſs of a Lord 
of a Mannor or Leet, ought not to ſerve upon a 
Jury in a Cauſe that concerns the Lord, Mich. 
23 Car. B. R. For it ſhall be preſumed he may not be 
indifferent, in regard of fearing to diſpleaſe his Lord, 
under who[e diſtreſs be lics. b 

Where Jurors come out of ewo Counties, one 
of one County muſt be ſworn,and then another of 
the other County, otherwiſe it is Error, Hob. 330. 

Afer a Juror is ſworn he may not go from the 
Bar until che Evidence is given, and the Direci- 
ons of the Court, for any Cauſe whatſoever, 
without leave of the Court; and although he 
have leave: he muſt have a Keeper wich him : Ss 
cautions is the Court to prevent all ſuſpicion of ſiniſter 
_—_ in the Tryal of Caiiſes, Paſc. 24 Car. 

R. 

If a Juror be challenged, and the Challenge 
entred by the Secundary, that Juror cannot be 
after thar ſworn as a Jury-man to try that Cauſe 
wherein he was challenged, viz. art that Tryal, 
although the Party will wave his Challenge, it 
there be Jury-men enough beſides to ery the 
Cauſe ; bur it there be not, then the cauſe of 
Challenge muſt be ſhewed, and tryed, and if ir 
be found no good Challenge, he may be ſworn, 
Paſe, 24 Car. B. R. Qu. Whether before the Challenge 
tred be may be ſw:rn. > = 

Where a Tryal is to be for a thing that concerns 
the Under-Sheriff, or the High-Sheriff, the Yerire 
thuſt be awarded to the Coroners to return the 
Jury, Trin. 24 Car. B. R. F.r here ſhall be no favour 
ſmpoſed 3 but if the Tryal concerts the High-Shzriff, and 
the Fury ſhould be rerttrned by go Under Sheriff, rf 

the 
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the Tryal concern the Under-Shkeriff, and the Fury be 
turned by bis High-Sheriff, there muſt be preſumed 
theſe Caſes favour. 

The Jury ought not to have any Writing with 
them when they go from the Bar, which hath nc 
becn proved, although ſuch a Writing hath been 
given in Evidence unto them : For though it b 
given in Evidence, yet if it be not — nothing 
can be direftiy concluded from it, and therefore tl 
Fury is not to have it to guide their Conſciences by,Mi, 
24 Car. B. R. 

Where it appears to the Court that the Jury 
have been unlawfully dealt withal to give ther 
Verdi, they are finable, Vangh. 153, But they 
are not finable for giving a Verdict contrary t 
their Evidence ; but if it be in a civil Caule a 
Attaint will lie againſt them, 74d. 144 to 14, 
neither are they finable where an Attaint doth nat 
lie, zbid. 145. 

The Jury may find matter of Record, if they & 
know it of their own knowledge. For example, | 
the Jury do know that John at Stile levied a Fine of 
bis Lands in Dale to I. N. they may find that ſui 
Fine was levied, Paſc. 1650. B.S. 10 Mai. Fars 
Mans own Knowledge «s more certain than any Ew 
dence can be given. 

There are three Grand- Juries returned ever 
Term to ſerve in this Court, every Jury conſiſting 
of 16, 17, 18, 19 or 20 Jurors, or more, to Enquir 
of Offences Criminal committed in the ſever 
parts of the County of Middleſex through the whole 
County. The reaſon why there are three Turits, 
becauſe there are three Hundreds in Middleſex, audfu 
every ſeveral Hundred there is a particular Jury reuv 
cs to ſerve for that Hundred only. 


Though 
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Though a Man be very aged, yet if he be of an 
+l Body, and not infirm, he is not to be excuſed 
from ſerving upon the Grand-Jury. 

One Butler, a Man of 52 years of Age, was de- 
nied by Roll Chief Juſtice to be excuſed to ſerve, 
becauſe he was of an able Body, and had his 
Senſes and Underſtanding perfe&t, Hell. 1651, 
B, $, | 

One that hath no Free-hold in the County,or is 
a Conſtable, or a Surveyor of the High-way, is 
not thereby to be excuſed from ſerving upon the 
Grarid-Jury : For ſmall excuſes muſt not ſerve to pro- 
te Men from ſerving the Publick, which is to be pre- 
fed above any private Intereſt, Paſc. 1641. B.S, by 
Rall Chief Fuſt ice. 

The Jurors that appear at a Tryal,ſhall not have 
their Charges allowed them, if the Cauſe be not 
tryed for want of Jurors, Paſc. 1652, B. S. For their 
appearance is of no benefit ts any Body ; and therefore it 
it n9 reaſon they ſhould receive any Recompence. 

hen a Juror is wichdrawn, he is {truck out of 
the Paniel by the Secundary. | 
. Uponi a General Ifſue the Jury may find 2 
Record, but not upon a mul tiel Record pleaded 
lbſ1, For there the Record muſt be tryed by it 


Ifbut eleven of the Jury be ſworn, if the twelfth 
Man do ſtand by, and hear all the Evidence that 
nt ok to his Fellows, he may be fworn afrer- 
Wards, and paſs upon the Tryal. By Rol/ Chiet 
ſuſtice, 1654. Paſc. B. S. For the Jurors are ſworn 


lv try the Iſſac. 


The Jury may take Depoſicions taken in Chan- 
cay, and exemplitied there, given in Evidence to 
them from che Bar with them but if they be not 
txemplified, chey may only look upon them in 

U £4 Court, 


1 
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Court, but. not take them with them out of the 
Court, 1654. B. S, For to ſee them is no more than u 
bear them read, and they are not ſo authentical if n 
exemplified. | 


In all Caſes where an Alien is Plaintiff, or De- 


fendant, the Tryal, whether Civil or Criminal, 
ought .to be. per medietatem lingue, and a Suggs 
{tion to be made upon the Record to that pur: 
poſe, and when the Jurors appear they ſwear one 


Engliſh and one Foreigner, and fo on till they hare | 


a full Jury. 

It is not neceſſary in a medietas linguz that the 
Foreigners ſhould be all of the ſame Country that 
the Foreigner is of, who is to have the Tryal; 
ſo that they be Foreigners, and every Man of i 
feveral Nation, it is fufficient. 

By a Statute made in 4 and 5 Williel. & Ms, 
Itis enacted, That all Jurors (other than Stranger 
upon Tryals per medietatem linguz ) to be returned 
upon the Tryal of Iſſues in any of the Counts 
Weſtminſter, or Nifi Prins, Oyer and Terminer, Gaol. 
delivery or General Quarter-Seffions, ſhall havein 
their own Names, or in truſt for them in the fame 
County, 10 /. per anmum of Free-hold, Copy-hold 
or Ancient Demeſn Lands and Tenements, or in 
Rents, or in all, or any of them in Fee-ſimpks 
Fee-tail, or for the lite of themſelves, or ſome 
other Perſon. 

That in every County in Wales, every ſuch Juror 
ſhall have 6. per annum tn manner aforeſaid. 

That if any Perſon of a leffer Eſtate or va 
ſhall be returned upun any Jury, it ſhall be # 
good Challenge, and the Party returned ſhall b 
diſcharged upon ſuch Challenge, or upon hs 
Oath ot the truth of the marter, 


No 
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No Jury-Mans Ifſue making default ſhall be 
ſaved but by the ſpecial Order of the Court, or 
ue | Judges before whom the Iiſue is to be tryed, for 

ſome reaſonable cauſe proved upon Oath before 
y.. | the ſame. Court or Judges ; and that all ſuch Iflues 
a}, Þ ſhall be duly eſtreared into the Exchequer. 
| That the Yenire hereafter ſhall be duodecim [i- 
ur. © beros & legales bomines de wicineto de A. quor. qui- 
me | libet babear decem librat. terre Tenementor, vel reddi- 
ne | tuum per annum ad minus, and the Writ in Wales ſhall 
be [ex librat. 
the That upon every ſuch Writ the Sheriff, Coro- 
Me Þ ner, or other Miniſter, unto whom the making 
al: | of the Panels belongs ſhall not return any Per- 
| | fon unleſs he have ten or ſix pounds per annum 
at leait, as aforeſaid, in the County where the 
1n, | \ue is to be tryed, upon pain of forfeicing to 
their Majelties 5 /. for every Perſon returned con- 
ned | Frary hereunto, 
No Sheriff, Bailiff of Franchiſe, or their Mini- 


Wn ſers, ſhall return any Perſon unleſs he hath been 
ein | Guly ſummoned fix days at the leaſt before the 
\me |} day of the appearance, nor ſhall take Mony or 


old | Other Reward to excuſe the Appearance of any 
Juror, upon pain of forfeiting 10 /. to their Maje- 
ws ſties for every ſuch Offence. 

Note, All Cities, Burroughs and Towns Corpo- 

| rate are excepted our of this Act. 
That every tales Man to be returned in England 
> have 5 /. per aunum, and every tales Man in 

5s 31. 

» 2 Þ That no Fee or Reward ſhall be taken by any 
1 b; {© Nieriff, Clerk of Aflize, or any other Officer or 
| bs 2 <lon whatſoever for the returning of any zales, 
or upon the account of any zales returned upon 
| 3 pain 
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pain of forfeiting 10 /. the one moiety to the Pry 
ſecutor, the other to their Majeſties. 

No Writ de non Penend. in Afſſiſis ſhall be here 

after granted, unlefs upon Oath made, that the 
Suggeſtions upon which the Writ is granted, ar: 
true. 
- Note, So much of this At as relates to Juror 
zo be in. force for three years from the firſt of 
May 1693. and from thence to the end of the 
next Seflion of Parliament. 


Tſſtte, See Juty and Jeofil. 


N the Caſe of Word and Fetherſton, Trin. 165, 
It was ſaid by the Court, That if the Defer- 
dant pleads, and the Plaintiff replies, and denis 
he Plea, the Defendant ought to take Iflue up 
he Plaintiffs Replication. 
* Every Iflue is to be joyncd in ſuch a Court that 
hath power to try #*, otherwiſe che Iſfue is not 
well joyned, 21 Car. B. R. For if the Cauſe cams 
be tryed the Iſſue is fruitleſs, and if it be tryed, th 
Tryal is coram non Judice, and ſo no good Fudemat 
can be had nyon it. 

If an Aion of Treſpaſs be brought againfttw 
for entring into the Plaintiffs Land, and one 
them pleads that the Land is his Free-hold, and 
the other that he entred into the Land by te 
Commandment of him chart pleads it is his Fre 
hold, here is to be but one hue joyned, 21 Ce, 
B.R. For but one of the Defendants claims an Imai 
in the Land, and the other juſtifies but as a Seron 
wnto him, and if the Tryal paſs for him that claimitt 
Intereſt, there is mo colour of AtHon to be maintains 
again#t the other, and if the Iſſue be then mu apent 
the Defendants, they (hall be found guilty of # j18 
Trop 
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Treſpaſs, for which thage needs but one Iſſue to bs 
. 4, 
hr the Defendant pleads to iſſue, and the Plain- 
tif neglets to emer it the fame Term He is 
war, the Defendant within the firſt tive days 
of the next Term may alter his Plea, and plead 
& mw any other Plea what he pleaſeth. Per 
Magiſtrum Liveſay, © alios, &c. Paſc. 21 Car. 2. 


It there be a Demurrer to an Evidence, the Fat 
is to be returned upon the Record, and appear 
tothe Court, ſo that they may determine whether 
the Evidence appearing before them is ſufficient 
to maintain the Action, which if it doth, they 
thereapon give Judgment for the Plaintiff, if nor, 
then for the Defendant. 

When a juſtification is made by force of a Cu- 
from, the beft form of joyning the Iffue is to 
traverſe the Cuſtom particularly, and not the 
Cauſe generally by de imjuria ſua propria, Hob. 76, 

By the Rules of the Court, if the Plaintiff will 
nt try h's Ifſue after it is joyned, in ſuch time 
& he ought by the courfe of the Court to do, 
the Detendant may- give him a Rule to enter his 
Ie, which if he doth not enter, chem the De- 
fendane will non-ſuit him 3 if the Plaintiff doth 
enter ic, and give the Defendants Arttorny a Note 
of his Number-Roll, then the Defendant ma 
gea Rule to try it by Proviſo, Hill.22 Cay. B. R. 
This be may free himſelf ( if he can ) of the danger 
a% wrinble be may be ſubjeff to, by the depending 
ef the Aon brought againit him, and to recover 
oe for bis anquſt vexation : This is giuen by the 


If the Defendant gives the Plaintiff a Rule to 
enter his Iſſue, the Action lying in Londew or 
U 4 Middles 


then they muſt 
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Middleſex, the Plaintiff miſt bring his Records 
to the Office within four days afrer notice of the 
Rule, and if the Action lies in the Country, he 
muſt . bring it ia before the Continuance-day of 
that Term, and in default thereof the Plaintif 
ſhall be non-ſuited, Paſc. 21 Cer. 2. On Cauks 
in London and Mz:ddleſex, the Detendant canng 
give the Plaintiff a Rule to enter his Liſue, o Þ 
to try the Cauſe by Provito, the ſame Tem 
Iſſue is joyned, but the next 'Lerm he may. 
A Judgment may be entred as to one part of 
an Iflue, and a zolle proſequi to another part of ti: 
ſame Iſſue, Paſc. 23 Car. B. R. This is only win 
the Iſſue may be divided. A nolle profequi :, wh Þ 
the Plaintiff cauſes it to be entred upon the Rell thath 
will proſecute no farther, and s as much as. to ſan 
Latin nolo ulterius proſequi. | 
Where there is a Demurrer to one part of th Þ 
Declaration, and an Ifſue to the other part, th 
Tryal of it may be eicher before or- after tit 
arguing of the Demurrer at the Election of. tte 
Plaintiff, Paſch. 23 Car. B. R. for the Demurrer a 
the Iſſue have no dependency one upon the other ; ſa 
one part concerns matier of Fatt, and the other mat 
in Law ; but if the Iſſue be tryed firſt, then the 
ſtringas Jur, muſt be tam ad triandum exitum inte 
partes junum quam ad inquirendum de damp 
fi judicium redditum fuerit pto quer. and the jm - 
muſt, if they find the Iſſue for the, Plaintiff, give 
mages upon the Iſſue, and Damages upon the mul 
ſeverally ;, but if #2 find the: Iſſue for the Defendm, 
aſſeſs Damages upon the inquiry 
if the Court gives Tudgment for the Plaintiff, w# 
the Demurrer he ſhall hawt his Cifts and Damp 
but the Defendant ſhail have no Coſts upon the. i| 
found for bim. S 
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Every Ifſuc ought to be certain and ſingle, and 
joyned upon the moſt material thing in the Cauſe 
depending, that all the- matter in queſtion bc- 
tween the Parties, may be tried, Hi. 23 Car. B.R. 
Fir elſe the Tryal will prove to little purpoſe, becauſe 
the matter in queſt ion will reſt undetermined. 

If an Ifſue be once joyned between the Parties, 
this Iflue cannot afterwards be waved the ſame 
Term if it be a good Ifſue, except both Parties 
do conſent unto it, although the Ifſne be but in 
Paper, and not engroſſed in Parchment, Trin. 


| 24 Car. B. R. Therefore it s good to be well adviſed 
| before the Iſſue be joyned. 


The place ought not to be made part of the 
Iſhue in a tranſicory Action ; as an Action upon 


the Caſe for words, indebitatus aſſumpſit, 8c. but 


all Eje&ments, Treſpaſs quare clauſum fregit Aﬀti- 


{ ons upon penal Statutes, &c. muſt be brought 


in the proper County, Trin. 24 Car. B. R. For the 
Place in tranſitory Attions is not material, as it 13 
ina real and mixt Action, and the other before men- 
tioned Attions. 

An immaterial Iſſue joyned, which will: not 
bring the matter in queſtion to be tryed, is nor 
helped after Verdi, by the Statute of Feofails, 
but there muſt be a Repleader > but an unformal 
Iſſue, as non infregit Comventionem, is after a Ver- 
dit aided-by the Statute, and fo it was adjudged, 
Mich. 18 Car. 2, Reg. in B. R. inter Walſingham &- 
Combe, Iutratur Trin. 17 Car. Ret. 1575. Hill. 1649, 
Paſe, 1650. 4 Maii, B, S. For this is matter of ſub- 
france, for if there was mo Iſſue, there could be no 
Verdift, and 0 it is, as if ntthing were done in the 
(auſe; and therefore there muſt be a new pleading to 
bring the matter in queſtion t9 an Tue. 


; If 


1 . 
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Tf there be two Hes joyned in one Cauſe, and 
one of them is a good Ifſue, and wel! joyned, and 
the other is not a good Iffue, but ill joyned, and 
upon Tvryal of the Canſe, entire Damages are 
given npon both the Iffues; this is erroneons, 
31 Fan. 1649. Hill. B. S. For here are Damages givn 


for @ matter which is not rightly tryed for want of 


Joyning @ goed Iſſue to bring it in queſtion, and {o th 
Damages being entire for both Iſſues, that which is 
well tryed is oitiated, and the Verdi to noeffett 
10 it. 

An affirmative on the one part, and a negative 
on the other part, although it be but an implied 
negative, do make a good Iflue, 15 Maii, Paſc. 
1650. B. S. For an implied negative doth deny hat « 
affirmed, althouph not ſo olainly as an expreſs negative 
aoth ; and ſo there is a negative and an affirmative 
make an Iſſue. 

When a Plea is pleaded to the Platntiffs Declz 
ration, and the Plaintiffs Attornies Hand i fer ty 
this Plea, then the Hiue is joyned betwixt the 
Plaintiff and Defendant, and not before, 6'F4 
1650, B.S. For then both Parties are agreed of tht 
matter in queſtion betwixt them. 

By Glyn Chief Juſtice, Hz; 1655. It hath been 
held to plead now eff faFum is a general Hue in an 
Action of Covenant. 

If ſeverat Iffnes are poyned, and the Jury gir 


a Verdi& but as to one, of 'them, the whok s F 


diſcontinued. 


Where a Man hath Title to Land, and an 


Action of Treipafs is brought againſt him, tt 
needs not to plead his Title, but Not guiley, and 
give his Title in Evidence 3 bur if he ſhould 

his Title, he muſt give colour to the Plaintiff, or 


otherwite his Plca will amount to no more than 
4 
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2 Not guilty ; and where-ever a Man plcads ſpeci- 
ally when it amounts but to a General Iifue, it is 
naught upon a fpecial Demurrer. 

Where a Plea is naught, fo that the Plaintiff 
might have demurred upon it, and dath not, but 
takes Me, and it is found for the Defendane; this 
is aided by the Statute of Feofarls, and the Defen- 
dant ſhall have his Judgments, Cro. ELz. 455- 
5 Rep. 43. So likewiſe it is where the Replication 
is navughe, and Tue is raken upon it and tound far 
the Plaintiff, Cr. Fac. 312. 

Difcontinuances in Pleading are not aided by 
the Statute of Teofails, but Diſcontinuances in Pro- 
ceſs are, Carter 5 1» 

Where the ſubſtance of the Iſſue only was found, 
it was held good, Hob. 105. 


Judxment. 


T was ſaid, Paſc. 1657. B. S. By Herne Secnn+ 

dary, and _—__ an ancient Clerk of this 
Conrt, That a Judgment upon a »ibil ici: ought 
not to be entred by the Rules of the Court, until 
wo Rules, each of them four days, have been 
given in the Office for the Defendant to plead; 
the Reaſon I conceive of giving the two 1everal 
four days Rules was, That the Defendant mighc 
without a ſpecial Emparlance plead any thing 
in Abatement at any time within the firſt four 
days, and if the Defendant did not plead within 
the four firſt days, then the ſecond Rules were 
to plead within four days more peremptorily, ar 
which time he could plead nothing bue in Bar 
but the Practice is Jately altered, che Malter 
giving now eight days Rules togerher. 


An 
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An erroneous Judgment in Chancery 1s rever, 
ſable in the Kings Bench, Dyer 315. 

Upon a Recovery in any Action where the 
Plaintiff doth declare for a thing done vi & army, 
the Judgment ought to be entred with a Capiatu, 
for a Fine is thereupon due to the King, upon 
which Record Proceſs of Out-lawry iſſues our of 
the Crown Office againſt the Defendant 3 bur in 
an Action upon the Caſe where the Plainciff is 
not to declare with a vi & army, there the 
Judgment againſt the Defendant ought to be, 
that he be in miſericordia, 21 Car. B. R. The Capia- 
tur which is Impriſonment of the Party, and the Fin 
for the King are for the breach of the Pulick Peacy, 
which every Attion vi & armis doth imply 3 but Treſ- 
paſſes on the Caſe do wot ſo, and therefore there the 
Party is only to be amerced, and not to be impriſoned 
or fined, and this is the reaſon of the different entry of 
the Tudgments. 

A Man is ta have Judgment by this Court to 
loſe his Hand, Lands and Goods, and perpetul 
Impriſonment, for ſtriking, or endcavouring to 
ſtrike a Judge fitting in Judgment, or ſtriking 
Juror-in the preſence of the Judge, or for ſtriking 
in Wt minſter-Hall ſitting the Courts, 22 Ed. 3. 13, 
Fitz. Tudgment 174. Stamf. 38. So it is of one that 
reſcueth ſuch an Offender, 22 Ed. 3. Afl. 25. 

Where there are ſeveral diſtin& Judgments 


againſt the Defendant, one of thoſe Judgments Þ 
may be reverſed as erroneous, and yet the other Þ 


Judgments ſtand in force, 21 Car. B, R. Wher 
Damages are ſeveral, though the Coſts are entire, 
Hob. 5. 

All Judgments given in any Court of Record, 
ought to be entred in Latin; and if they be in 
Englſh they are reverſable by a Writ of Error, 
2] Car. B. R, No 


"_ 
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No Counſel ought by the Rules of the Court 
to move any thing in Arreſt of Judgment, except 
the Roll wherein the Judgment is entred; or the 
Pies be in Court, 22 Car. B. R. That the Court 
may ſatisfied; that the matter moved in Arre#t of 
Tadgment is truly recited from the Record 3 for the 
Court will not rely upon the Allegation of Counſel at the 
Bar. 

There is a difference between a cuſtomary Judg- 
ment, and a Judgment given, according to the 
Common Law, Trin. 22 Car. B. R. A Cuſtomary 
Judgment, is a Judgment given within ſome parti- 
cular Furiſdition by wirtue of ſome Cuſtem uſed 
there, | 

It is ſufficient matter for the Defendant to move 
fora new Tryal, if the Plaintiff had not given 
bim ſufficiene notice of Tryal, according to the 
courſe of the Court, viz. eight days excluſive in 
Lnden or Middleſex, or for the Aflizes, and where 
2 Cauſe is to be tryed in London or Middleſex, if 
the Defendant live torty Miles trom Londen, then 
it mult be fourtzen days cexcluftive. 

If a Judgment be given which is erroncous,and 
the Plaintiff do take out a Scire facias upon that 
Judgment; and have a Judgment upon that Scire 
facias, the Judgment upon that Scire facias is er- 
roneous alſo, Mich. 22 Car. B. R. For if the Founda- 


| ties be naught, that which u built upon it muſt needs 


| fall; and bere the firſt Fudgment is the ground of the 


ſeernd, which being erroneous, the ſecond cannct be 
god ; but the Defendant muſt bring his Writ of 
Error tam in redditione Fudici: quam in adjudica- 
tune executions ſuper judicium illud. 

An erroneous Judgment is a good Bar for an 
Executor in an Action brought againſt him;for an 
erroneous Judgment until its reverlt is a good Judg- 
tznt, Vaugh. 94. 
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A Judgment which is given contrary to the' 


Verdict which was found in the Cauſe is a void 
kudgment, Mich. 22 Car. B. R. Fir the Fudomet 
is to be warranted by the Verdi, and is but th 


affirmance of the Verditt, and therefore it muſt wt 


coutradich the Verdict, but concur with it in all 
thiugs. | 
Where there is a Judgment againſt the Ance 


ſtor, and a Scire facies iftues out againft the Heir Þ 


and Ter-Tenantrs, and the Heir hath a Releaſe 
by him which he doth not plead, but Judgment 
is had againſt him by default 3 this Judgment wil 
ſtand good againſt him, and no Audita Querel, 
will lie, becauſe he might well have pleaded his 
Releaſe, and he having once flipt that opportunity 
ſhall be for ever fore-cloſed. | | 

If a Verdict be given after the Term, no Jude: 
ment can be given upon that Verdi, until the 
next Term fotlowing, Mich. 22 Car. B. R. 23 Cy, 
B. R. For ſuch Proceedinss in the Law, ought not toi 
:= the Vacation-time, but in Term-time for the Tuly 
ment is the Ad of the Court, and the Court fits ndt by 
in Term. 


If a Judgment be obtained, but the Plaintif Þ 


doth take ont no Execution upon this Judgment 
ina year and a day next after the Judgment given; 
the Plaintiff cannot then rake out Execution until 
he hath revived this Judgment by a Scire facia, 
which Scire facias is to give notice to the Defer- 
dant to ſhew cauſe why the Plaintiff ſhould net 
take out Execution upon the Judgment, which 
Writ he may have without motion by che courſ 
of the Court 3 bur if chere be a Judgment abore 
cen years old, upon which no Execution hath 
been taken our; fuch a Judgment cannot be 
vired by a Serre facias, withour a motion, and _ 
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«of the Court, that the Court thereby be put in 


mind of what was formerly done, Mich. 22'Car. 
B.R. But the Court doth not uſe to deny a Scire facias 
in ſuch aC aſe. 

Before the Statute of 13 E.1. cap. 45. if the year 
and day had been paſt, no Execution could have 
been ſued out upon any Judgment, but the Re- 


| medy to recover the Mony due thereupon was by 
* Attion of Debt 3 but that Statute hath now given 


a Scire factas. 
If the Defendants Attorny do enter a Plea for 


| his Client in the Offfice, the Plaintiffs Attorny can- 
| not enter a Judgment againſt the Defendant upors 


a nibil dicit for want of a Plea, although the Plea 
be not given unto him by the Defendants At- 
torny, Mich. 22 Car. B. R. and Paſc. 24 Car. B. R. 
For the Office is the place where the Attornies on both 
ſides are to inform themſelyes of the Proceedings in their 
Clients Cauſes; and the delivery of Declarations and 
Plegs, Kc. by one Attoruy to another in their Clients 
Cauſes is rather matter of Courteſie and Civility, than 
of any, neceſſity or duty ;, yet it 1s the uſual Prattice to 
dit, and very rarely omitted. 


Four days after the Plaintiffs Attorny doth bring 


the Poftea into the Court, if the Rule for Judgment 


s out, he may enter Judgment for his Client by 
the courſe of the Court, Mich. 22 Car. B. R. Ex- 
cept the Defendant do then, or before, move ſomething 
to the Court in arreſt or ſtay of Tudgment \ but no 
Judgment upon a Verdict ought to be entred unil a 
Rule given, and ſuch Rule out. 

Where a Judgment is arreſted only for miſplead- 
ing, there the Court will grant a Repleader, Mich. 
22 Car, B. R. To the end a good Fudgment may be 
given, which cannot be upon an ill Pleading. 


A 
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A Judgment was reverſed in this Court, for tau: * 


tology uſed in it, Mich. 22 Car. B.R. That is, fu 
repenting the ſame thing over and over ; for the Law 
will not (ſuffer Barbariſms in the Proceedings there; 
for that will in the concluſion bring all things into con- 
fuſion, | | 
If a Judgment be unduly obtained, and ſuffici- 
Ent proof thereof be made unto the Court, the 
Court will vacate the Judgment, and reftore the 
Party damnified by. it, to be in che fame Condi 
tion that he was in before Judgment, Mich. 22 Cyr, 
B. R. withoitt putting him to a Writ of Error, Palc. 
22 Car. B. R. For the Court will not be made a ſal: 
ro do any Perſon Injury, and the Court will alſo punib 
the Party that uſed the falſity to obtain it. 

In an Action of Trover againſt three, one 
leads Not guilty, the other two ſpecially, the 
laintiff demurs to their ſpecial Plea, and tris 

his Iſſue, and hath a Verdi& and Judgment there 
upon, afterwards before Judgment againſt the 
other two, the Plaintiff enters a Nolle proſequi 
and held, that if the Noelle proſequi had been betore 
the Judgment, it had diſcharged the whole Action; 
for it had been in the nature of a Releaſe in Lay 
to the other ; ſo alſoir had if Judgment had been 
again{t them all, and che Plainciff had entred 
the Nolle proſequi for the two; for a Non-ſuit or Re 
leaſe, or other Diſcharge of one, diſcharges the 
reſt, Hb. 70. 

Treſpaſs againſt two, one pleads ſpecially, th 
other not guilty, and a Demurrer 1s joyned upon 
the ſpecial Plea, and Judgment for che Plaintih, 
and a Writ of Inquiry of Damages; the Plaindf 
may take his Judgment for theſe Damages, and 


relinquith his Action, as to the lifue ; bur ler - 
t 


© Cc a. £6. S—cc- 


—*- 


ES: 33-3-2—+ 


aw 


S=SSnGmrLST FTy7Aas 


The Atcomplith'd Attomy, 203 


'take care to enter his Judgment before he relin- 


quiſhech his Aion, Rolls Abr. 104. | 

A Retraxit entred before Judgment for one of 
the Defendants releaſeth all the reſt, but after 
Judgment it ſhall extend only to him for whom 
it is entred, Rolls 1 Rep. 233s 

A Judgment in an Action of Detinue is given 

conditionally, that is to ſay, That the Plaintiff re- 
cover the thing it ſelf, which is detained, and 
Damages, and if any thing be loſt, that then he 
recover the value of the thing loſt, Rolls Abr. tor. 
Hill. 22 Car. B. R viz. Damages to the full value of 
the thing it ſelf, and alſo for the detaining of it; if 
there be any ſuch Damage. 
. Though a Judgment be legally fhgned, yet if it 
be never entred it is no Judgment, Hill. 22 Car. 
B. R. For every Tudgment muſt be matter of Record, 
but before the entry it is not ſo, the ſigning of the 
Tudgment is but the Warrant of the Maſter of the 
Office for the Attorny to enter the Tudsment for hus 
Client; 

This Court will rot now ſuffer a Surety that 
s bound with one in an Obligation to plead for 
the Principal to an Aion brought upon this Ob- 
ligation; and acknowledge a Judgment againſt 
lum, although formerly it hath been done: _ 
-. The Detendane hath all the Term whercin a 
Verdi& was given againſt him, to ſpeak any thing 
to arreſt ir; (Gif the Plaintiff hath not given his 
four days Rule, and ſign his Judgment, which it 
he hath; then iris too late to move, and the De- 
fendant is put to his Writ of Error) for the Judg- 
ment is all the Term wherein ic was-given, in the 
breaſt of the Judges, although ir be entred upon 
Record, the Term beirig but one :day in Law; 
Paſci23 Car: ind 24 Car; B: ws A 
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A Judgment may be entred as to ane Iſſue, and 
a Nolle proſequi may be entred as to anether fly, 
Paſc.23 Car. B. R» This 1s where there are two.« 
wore Iſſues. 

When at a Tryal the Defendant is called (whid| 
is uſed to be done three times diſtinly by the 
Crier of the Court ) to come farth or elle the 
Enqueſt fhall be taken againit him by default 
and he doth not appear, the Enqueſt ſhall at 
the Prayer of che Plaintiff be awarded by 
Court, 'to be taken againſt the Defendant by + 
fault, that is, he ſhall not afterwards challenge ay 
of the Jurors, (that advantage and nothing d& 
being loſt by him by Tuch defaulr; ) but he may 
give Evidence in the Cauſe, upon the Tryal, in 
the fame manner as if he had appeared. 

If Judgment be given for more than.the Plain: 
tiff doth demand in his Declaration» this Jud 
ment is erxoneous ; but the Plaintiff in ent; 7 

re 
3 
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up of his Judgment may-center a remit domys: 

tor part, Paſc. 23 Car. B.R. For to give one mat 

Then is his due, as as equal Injuſt ice, as 10 deny any i 

that which is brs due; and # ſhall be preſumed the 
the Plaintiff beſt knows what 1s bis due, and wil &Þf (: 
wand it to the full, or if be ſbauld not, yet it ſufficel, 
if he will not be content to-demand tes. bot 

1f an Adion of the-Caſe-be:brought againſt or 

for ſpeakings of .divers diſtin& {ſcandalous Work 
of another, and the Damages are found in & h 
Verdi& or Wric of Inquiry feverally for then - 
viz, 'So much Damages for ſpeaking of ſuchal f 
the Words, .and ſo much Damages forthe ſpa; 
ing of ſuch ather -of the Wards, there Jud oa 
-may be given for ſpcaking of fach-of the Wark ; 
as the Plaintiff was .damanified by, and a rem " 
dampna for the other Words which are not ro br 
onal; 
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anable 3 but if the Damages be laid entire for 
ſpeaking of all the Words, and fome of the Words 
0 | be goc actionable, there the Judgment is errone- 

ow, for the Court cannot apportion the Da- 
a Þ mages according to thoſe Words which were acti- 
he amable, and choſe which were not. _ 

Jadgments given in inferior Courts muſt be 
uy eatred, 1deo confideratum eff per Curiam, in words at 
i} kkngth,. and not Ideo conſideratum eff, as the uſe is in 


tk the Courts at Weſtminfer, for if they do not enter 
& them 1o, they are erroneous there, though it be not 
WF fo in the Courts at Weftminfier,Tr. 23 Car B.R. For 
: #ferior Courts are tied ſtriftly to obſerve their ancient 


Forms, and not to vary from them > for if they ſhould 
"MY be permitted to wary from them, many inconveniences 
vould quickly follow by the unkilfulneſs of the Clerks, 
tothe great prejudice of the People. 

A Judgment in an inferior Court was entred, 

udic, conceſſ. eſt per Cur, whereas it ought to have 

n conſiderat. eſt per Curiam, and for this Cauſe 
wrerled, Rain verl. Arkinſon, Mich. 16 Car, 2. Regis, 
wB. R. 

Where A&ions are removed out of inferior 
Courts into this Court, the Maſter of the Office 
always upon the taxing of Coſts makes an al- 
lowance tor the Charges in the inferior Court. 

Although the Plaintiff have ſigned his Judgment 
guaſt the Defendant, yet he may wave it if he 
will, and accept of a Plea from the Detendant, 
Tra, 23 Car. B. R. and 24 Car. B. R. For the ſigning 
if it deb not make it a Record of the Court, but if it 
Vere entred he could not wave it without leave of the 
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A ſpecial Judgment is where -one brings an 
Aion for divers things ; as for example, A Man 
trings an Ejcfione firme pro _ crofton, &c. anc 
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the Plaintiff hath a Verdi& upon the: whole Dx 
claration, and doth wave ſome one or more of 
the other things for which the Action is brought; 
in ſuch caſe he muſt releaſe his Damages to all, 
and yet he may have his Coſts of Suit, -Trin, 
23 Car. B. R. Fer the Coſts have no relation to the 
Damages, the Damages are given entirely by the Jy; 
but the Coſts of Suit are increaſed, and ſigned by the 
Maſter of the Office who can beſt judge of them. 

If a Verdict paſs for the Plaintiff, and the Plains 
tiff will not enter his Judgment upon this Verdig, 
the Defendant may by motion of Court _ 
the Plaintiff to enter it, and fo it is of a Writ 
of Enquiry of Damages, Trin. 22 Car. B. S. Fy 
the Plaintiff ought to be content with what the Lav 
gives him, and if the Defendant might not compel the 
Plaintiff to emter it, he ſhould be hindred from plu 
ing it in Bar, to another Action brought againſt hin 
for the ſame Cauſe as the Law allows him to do, 

It a Clerk of this Court will not appear to an 
Action that is brought here againſt him after a 
Copy of the Bill filed, delivered to him, the 
Plaintiff may after his Rules for pleading are out 
enter Judgment againſt him by. 2ihiÞ dictt; by 
Woodward Clerk of the Court ; For @ Clerk in Cont 
is ſuppoſed to be always preſent in Court, and there 
fore if he will not appear, yet it ſeems 4. ſhall be d 
one as if he had appeared and refuſed to peald; Tri 
23 Car. B.R.. 

The Court will not give a Judgment, which 
they know would be againſt the Law, although 
the Plaintiff and Defendant do agree to hart 
ſuch a Judgment given, Triz. 23 Car, B. R, Forth 
Judges are to do equal Fuſtice according” to their b 
skull, and not to err wilfully, and againſ# their kuav 
ledge to pleaſe the Parties, 

Wher 
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Where it appears to the Court that the De” 
fendants Title 15 not good, but the Plaintiff bath 
not fer forth a good Title for himſelf in his De- 
claration, the Court ſhall never give him Judg- 
ment, for it is not ſufficient for the Plaintiff to 
fay, that the Defendant hath no Title. ergo I have 
one, but every Plaintiff muſt recover by his own 
{trengch, not the Defendants weakneſs. 

If the Plaintiff will not bring his Poſtea into the 
Court according to the Rules of the Court, that 
the Defendant may have time to ſpeak in Arreſt 
of Judgment; and the Defendant do make proof 
of this to the Court upon Oath ; the Court will 
ftay the Judgment until the Plaintiff ſhall move 
for Judgment, which he cannot do without bring- 
ing his Poſtea into Court, and giving notice there- 
of to the Defendant, Mich. 23 Car. B. R. And 
be may thank himſelf for this trouble and delay, by 
mt bringing in his Poſtea , as be ought to have 
dime; the like Law is in Caſe of a Writ of Ew 
quiry, GC, 

A Judgment cannot be entred until four days 
afrer the Poſtea is brought in and entred in the 
Office, and a Rule entred for the Defendant to 
ſhew cauſe (if he hath any ) why Judgment 
ſhould not be centred againſt him, that the De- 
tendant may have liberty to offer what he can 
had out of the Record ro Arreſt the Judgment, 
which is counted a convenicnt time for him to 
do it, but after that if nothing be ſpoken in the 
mean time to Arreſt the Judgment, it may be 
entred, Mich. 23 Car. and Paſc. 24 Car. B. Re For 
then it ſhall be preſumed he had nothing to ſay to ſtop 
the Tudgment, 

It a Judgment be entred contrary to the Rule 
of Court mads ta ſtay the entry of it ; the Coure 
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upon motion will vacate the Judgment, and puniſh 
the Party that entred it, Ach. 22 Car. B. R. for by 
diſobedience to the Court. 

Wherz a Verdi& is imperfe&, there can be no 

Judgment given upon it 3 but the Court will grant 
2 new Venire facias to ſummon another Jury to 
try the Iſſue again, Mich. 23 Car. B. R. For the 
Parties - ſhall not be compelled to go farther back in 
their Proceedings thaw where the Error was made, 
and that was by the fury in finding au imperfel 
Verdift. 
If one bring a Writ of Error to reverſe a Judg- 
ment given in the Common Pleas, and do not re- 
move the Record into this Court, then the Plait- 
tiff gives him a Rule to certifie the Record with- 
in eight days, which it he doth. not, a Nolle pro» 
fſequi may be entred upon the Writ of Error, and 
the Plaintiff may fue out his Execution in the 
Common Pleas, and if there be a Super{dens in 
in the Sheriffs Office he may have a Clauſe in his 
Execution to this effe&t, wiz. Brevi Domini Regis 
de Superſedeas ſuper Brev: de Errore prius in contra- 
rium mde dirett. m aliquo non obſtavte, Mich.23 Car. 
B. R. Becauſe he bath made no Prectedings upon the 
Writ of Error, and ſo it may be accounted but colou- 
ably brought. 

In a 7 2 ER given for the Plaintiff to recover 
a Sum of Mony, the Sum muſt not be written in 
Figures, for if it be it is Error, bue it muſt be 
expreſſed in words at length, Mich. 23 Car. B. R. 
For a fudement conſiſts in Words, and Words are malt 
of Letters, and not of Figures, which can ſpell u 
thing, and Figures may eaſily be altered. 

It a Judgment be given upon an Iſſue tryed in 
Cauſe wherein there is alfo matter of Law in 
diſpute upon another Iiſue depending mY 
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Cauſes before the matter in Law be determined, 
yet the Judgment is good, Hl]. 23 Car. B. R. For 
the Cauſes have no depending one upon the other. 

Where a Writ of Error is brought returnable in 
Parliament upon a Judgment given in this Courrt, 
and the Judgment is affirmed or reverſt in Pat- 
lament, there comes an Order from the Houſe 
of Lords dire&ted to this Court, ſignifying either 
the affirmation or reverſal of the Judgment, 
which Affirmation or Reverſal is entred upon the 
Record; from whence the Writ of Error was 
tranſcribed, ſo that this Court may, if affirmed, 
award Execution thereupon ; if reverſt, award a 
Writ of Scire factas for reſtitution thereupon, Hz. 
23 Car. B.R. For Execution ought always to iſſue out 
of this Court where the Tudgment was given after the 
affirming thereof, and the Writ of Error was only -to 
try whether the Tudgment was good, and nt to alter the 
way in taking out of Execnution. 

If a Priſoner which is endicted for Felony will 
not plead tothe Endidtmenthe is by the Law to be 
preſſed to death 3 but it a Priſoner endicted for 
Treaſon, will not plead at all to the Endidtment, 
or anſwers impertinently, and not to the purpoſe, 
Judgment ſhall be given againſt him, as if he 
were found Guilty, Paſc. 23 Car. B. R. by Rel 
Jaſtice, in Sir Fobn Stowels Caſe as I remember. 
fsdifferentiam. It ſeems to be in reſpett of the heinouj* 
meſs of the Treaſon above Felony. 

If a Poſtea is returnable in Court the laſt day of 
the Term, although the Defendant cannot have 
four days liberty to ſpeak in Arreſt of Judgment, 
yet by che courſe of the Court Judgment may be 
Iren in the Cauſe the ſame Term, unleſs the De- 
kadant do move the Court the fame day it was 
returnable in Arreit of Judgmeat, Paſc. 24 Car. 
BR, | NJ 4 It 
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If a Judgment be but ſeven years old, the Party 
may by the courſe of the Court have a Sorel 
to revive it without moving of the Court for it, 
and if the Judgment be under ten. years old, the 
Party may move for a Scire facias to revive it at 
the ſide Bar; but if it be ten years old or more, 
a Scire facias to revive it, muſt be moved for in 
Court Paſc. 24 Car. B. R. ; 
"One may ſpeak in Arreſt of Judgment given 
upon a nibil dicit at any time during the ſame 
Term that the Judgment was obtained before 
Execution taken out, if in Debt, or the filing of 
the Wric of Enquiry in Caſe, Paſc. 24 Car. B. R 
For the Defendant is more favoured in a fudgmm 
given againſt him upm a nihil dicit, than where « 
Fudgment 15 given againſt him =_ a Verdi, be 
cauſe in the former Caſe he makes no defence, bu 
mn the later Caſe it is intended he bath made hi: full 
defence. | | 

Where one entire Judgment is given againſt two 
ſeveral Perſons, and one of them is an Infant, the 
whole Judgment is void, unleſs the Infant be : 
joynt Executor with the other Party, Trin. 24 Ca, 
B. R. For it being woid to the Infant, and being a 
entire Tudement which cannot be divided, it muſt nt 
ceſſarily be void as to the other, and ſo woid in toto, 
If a peremptory Rule be given for the Defen- 
dant to 'plead at a certain day in a civil Cauſe, 
if he do not plead accordingly, the Plaintiff may 
enter Judgment againſt him, without moving 
the Court; but it it be an Indictment, Infor 
mation, &c. in the Crown Office, there Judy 
ment cannot be entred wichout a motion in Cour 
for a peremptory Rule, Trim. 24 Car. B. R. 

If the Plaineiff do demur to the Defendants Plea, 
and the Detendant do joyn in the Deawrres,f 
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the Plaintiff will not maintain the Demurrer, 
Judgment ſhall be given againſt him, Trim. 24 Car, 
B. R. For thereby it is implyed that he confeſſeth the 
Defendants Plea to be good, and conſequently that be | 
hath no cauſe of Demurrer thereunto, 

Some things which a Judge of this Court, doth 
a& in his Chamber, as a Judge of this Court, are 
accounted as done in Court, 7rin. 24 Car. B. R, 
For it is in order to the Proceedings in Court, 

Where'a Judgment is entire it cannot be rever- 
kd in part, and ſtand good as to another pare ; 
but if it be not an entire Judgment ic may, Trin. 
24 Car. B. R. For an entire fudgment cannet be di- 
vided to make one part of it good, and another part of 
it to be erroneous. 

But in an Aion where Damages are to be re- 
covered, it the Declaration be good in part, and 
inſutficient in part, and the Detendant demurs up- 
on the entire Declaration, the Plaintiff ſhall have 
his Judgment for that which is well laid, and ſhall 
be bar'd for the reſidue, .2 Saunders 37 9.380. 

It a Man bring an Action of Debt againſt ewo 
Executors, and they plead they have not Aſſets, 
and thereupon Iſſue is joyned, and it is found 
that one of the Executors had Aﬀets at the time 
of the Aion brought, but that the other Exe- 
cutor had not Aﬀets, the Plaintiff ſhall have Judg- 
ment to recover the Debt againſt that Executor 
who was fonnd to have Afets, and a nl capiat 
fer billam ſhall be entred againſt the Plaintiff, as 
to the other Executor who was found to have no 
Aſſets, Mich. 23 Car. B. R. For the poſſeſſion that one 
Executor hath of the Teſtators Goods, 35 not the poſſeſ* 
frm of the other Executor, and /o one may have Aj[ets, 
and the other not. 


Where 
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Where a Verdi& is found againſt the Defey 
dant upon plene adminiftravit, that he hath Aſet 
ſufficient to fatisfie the Debt ; the Judgment up- 
on this Verdi& muſt be entred Je bonis teſtatori; þ 
tantum in manibus ſuis habeat adminiſtrand. & ji 
tantum in manibus ſuis non babeat tunc dampna : 
bonis propriis defendentis, as it 1s in all other Caſe 
againſt Executorsz but upon making out a Fier; 
facias de bonis teſtatoris upon this Judgment, and 
carrying of it to the Sheriff, and ſhewing of him 
the Poſtea where the Aſfets are found, he will re- 
turn a Deva/tavit of courſe, and: upen that return 
the Plaintiff may have a Fieri facias de bonis pu 
priis of the Executor, and upon a nulla bona m- 
curned,then he may have a Ca. /a. againſt his Body 
for the whole Debt and Damages. 

Where a Covenant is broken by the Executor, 
yet the Judgment againſt him mult be de bonis 
ſtatoris ſi tantum, Oc, 2 Saunders 112. 

Upon plene adminiſtravit pleaded, the Plaintiff 
comes and fays, Er pred. quer. ex quo pred. def. er 
placitum ſuum pred. non dedicit quin ſucriptum pred, 
modo bic in Cur. prolatum ſit fattum pred. M. tfs 
foris nec quin debitum pred. in eodem ſcripto ſpect 
ficat. fit verum & juſtum debitum adhuc inſolut. & 
minime ſati;fatt, ſeu aliter exonerat. ac pro eo quo 
idem quer. non poteſk dedicere quin pred. def. nn 
habet nec die impetrationss Brevis original, ipſens qutr, 
nec unquam poſtes hucuſq, habuit aliqua vena ſeu catals 
quz fuer. pred. M. teſtatoris tempore mortis ſud it 
ranibus ſuis adminiſtrand. pet. judicium de debitoſn 
pred. per ipſum ſuperius petit. de bonis © catallis que 
fuer. praed. M. teſtatoris rempore mortis ſue Es qua 
ad manus pred. def, in futuro devenirent adminiſtrand. 
&c. and upon this Prayer Judgment is entred, 


and upon a Writ of Error brought into the King 
2nch 
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Bench, and there Judgment affirmed, and from 
thence brought into the Parliament, Judgment was 
alſo affirmed, Mich. 22 Car. 2. Sand. 2 part, 216, 


117. 

i the Defendant gives a Judgment with ſtay of 
Execution till a certain day, the Plaintiff may not- 
withitanding ſuch ſtay of Execution, fue forth a 
Capias, Or Fi. fa. into the County where the Acti- 
on is laid, returnable before that day, to enable 
him at that day to take a Te/tatum again!t che De- 
fendant ; but he ſhall not in that Caſe ſue out 
a Capias to warrant a Scire facias againſt the Bail, 
unlefs by ſpecial Agreement, becauſe it is to the 
prejudice of a third Perſon, and the Capias ad ſa- 
tifaciendum, in that Caſe ought to be delivered 
to the Sheriff four days before the return be paſt, 
and after the recurn thereof to be filed. Per 
Magiſftrum Liveſay, © alios, &c. Paſch. 21 Car. 2. 
Regis, 

b in an Aﬀion of Trefpaſs and Eje&ment 
brought to try the Title of the Land, the Owner 
of the Land, whoſe Title is concerned, will not 
have the Party that is made Ejector harmlefs from 
all prejudice that may befal him by reafon of 
the Suitz he may confeſs Judgment unto the 
Paintiff, for the Land in queſtion, Mich. 1650. 
B.S. to avoid farther trouble and charge by reaſon of 
the Suit which concerns him not, either in gain or 
loſe; but if the Owner of the Land will ſave bim 
barmleſs, the Court will not ſuffer him to confeſs « 

ne. 

The Court will not ſuffer the Plaintiff in an 
Extment, not the Sheriff where he is Plaintiff, 
it n Aion upon a Bail-Bond to releaſe the 
Ation, they being ſuch Perſons as the Court takes 
iotice of to be but in the nature of Co 

or 
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for other Perſons, and are anſ{werable to, and 
puniſhable by the Court. 
If a Judgment given in an inferior Court be ng 
according to the ancient Form of Judgmens 
iven there, which is moſt agreeable to Law, ſuch 
Lihontons is erroneous, and this Court will re 
verſe it upon a Writ of Error brought, Paſc. 1650, 
24 Maii, B, S. For inferiour Courts muſt obſerve ther 
ancient Forms ſo far as they are agreeable to Law, 
It is dangerous to take a fudgment acknoy- 
edged in the Vacation, as of a preceeding Term; 
but if any ſuch Judgment be taken,the Warrant of 
Attorny to conteſs the ſame mult bear date befor, 
or in the Term whereof it is confelt 3 but the lafe? 
way is to make it a Judgment of the ſubſequent 
Term, M 1649.B.S. Yet it 1s common Practice to doit 
By the Statute of Frauds and Perjuries, no Lands 
are bound but from the very day whereupon the Þ + 
Judgment is ſigned by the Judge or Matter of j 
the Office, which they take care ro do upon the Y. 
ſigning of every Judgient for Debt or Damags;  ; 
And it an Elegit be fued out upon this Judgmen, I} , 
a 
( 


your Elegit muſt be as it was betore this Statut, 
viz, That the Sheriff deliver a moiety of all the 
Lands that the Defendant had die Mercur. fn , 
the purpoſe, prox. poſt quinden. Paſche quo die jut 
cium pred. reddit. fuit, as the Record of the ſak 
ment is, for there can be not Judgment butn ,, 
Term-time, and as to the Entry of the Judgmer 
the Stature makes no alteration 3 but whenagFſ .; 
Eje&mentis brought upon this Elegit executedal © © 
returned, and entred or filed, for the recory h 
of poſlefliion of the Lands extended upon WY ;, 
Elegic; then at the Tryal you muſt give U 
Evidence a Copy of the Judgment wherewapy 
the Elegic iſſued out with the day and yer 
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figned, and from thence, and not the day men- 
tioned in the Writ to be the day when the Judg- 
ment was obtained, doth the Plaintiffs Title 
begin. 

ſt a Warrant of Attorny to confeſs Judgment 
be made without mention of any Term when 
the Judgment ſhould be, it ſhall be intended the 
next Term after the date of it, Hill. 16 Car. 2. R. 
in B. R. 

If one take a Judgment which is entred he 
cannot conſent to vacate it, becauſe it is a Re- 
cord, Mich. 1649. B. R. But he may acknowledge 
4-4-0 upon Record, and ſo make the Tudgment 
ruitleſs. 

, If the Defendant in an Ejefione firme will not 
plead according to the Rules of the Court, there 
muſt be Affidavit made of a ſufficient ſerving of the 
Declaration, and then Councel muſt move upon 
that Eje&tment, to have Judgment againſt theig 


' own caſual Eje&or, which the Court will grant 


if the Affidavit is ſufficient, and make a Rule, 
that unleſs the Tenant in poſleffion will appear 
and: become Defendant within ſuch time as the 
Court will think- fit that Judgment be entred 
apainſt the caſual Ejeor. 

Na, The Declaration in Eje&ment ought to 
be.delivered before the Effoin-day of the pre- 
ceding Term, and not on a Sunday. 

Nets, Alſo that you muſt move the next Term 
after your Declaration delivered, otherwiſe the 
Court will put you to deliver your Declaration 
de wwvo, and the firlt delivery ſhall be void, Hl 
22 Cay. 2, Reg. in B. R. | 

A Judgment was reverſed for theſe Errors, Be- 
cauſe the time when the Judgment given was in 
Figures. 2. Becauſe the Sum recovered was ex- 
preſlec! 
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preſſed in Figures. 3. The Yenire facias was witl 
an &c. And 4. The Cauſe of Action did not ap 

r by the Record to be within the JuriſdiQion 
of the Court where the Judgment was given,165g, 
Hill. B. S. This was a Fudgment given in an inferi 
Court, and all theſe Exceptions were ſaid to be good Fx 
ceptions, and each of theſe is ſufficient to reverſe 
 amadoy | h 

A Judgment was reverſed becauſe it was entre 
thus, Ideo eſt confiderat.cft ad eandem Cur. whereas v 
ought to be per eandew Cur, Hill; 1649. 30 Fan. and 
1 Feb. For it might be conſidered at the Court whith 
way be rcant only the place where the Court is bell 
and yet not be the AG of the Court, Viz. of the Fudge 
of the Court. 

Afﬀer an Ifſue is joyned to be tryed by th 
Plaintiff and the Defendant ; the Plaintiff mayif 
he will without going to a Tryal accept of : 
Judgment from the Defendant without any Ver 
di& in the Caſe, which Judgment muſt be hy 
relitta werificatione cognovit Attionem, Paſc. 1650 
B. S. 21 Maii. For the Defendant is not prejudited 
it, if be will acknowledge the Tudgment, and 
Plaintiff' could have recovered no more if be had bul 
a Verdift, and he may wave his Coffs if he pleaſe; be 
if after Iſſue joyned and entred upon Record, the Þ+ 
endant will after notice of the Tryal bring the Iſſue Id 

 anto Gyurt, and pray that he may enter a reli&a ver 
catione thereupon, this Court will not do it, unleſs th 
Plaintiffs Attorny will conſent to it, and there may h 
wvery good reaſon for it, becauſe the Defendant know 
ing thet the Plaintiff will recover againſt him if i 
be but an Aion of Treſpaſs or on the Caſe; &Cc. mi 
vpon a relicta verficatione bring a Writ of Ent 
without putting in of Bail \ but after aVerdi#t = 
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fendont caumut in any Caſe bring a Writ of Error with- 
aut putting in of Bail. 

Ir any thing be entred in a Judgment, which 
is no: mentioned 1n the Plaintifls Declaration, 
upon which che Judgment is given, the Judgment 
is aot good, Paſc. 1650. B. $. Becauſe it 15 in part 
given for that which the Plaintiff ſued wet for, and ſo 
theCayrt bad 20 comſance of it. 

k is the ſigning of the Judgment, and taxing 
of the Coſts by the Judge or Secundary that makes 
the Judgment, 2 Juli: 1650. Trin. B. S. Becauſe the 
Cots are to be mentioned in the fudgment. 

A Rule of Court was made upon a motion at 
the Bar, that the Secundary ſhould enter a Judg- 
ment in a Cauſe wherein a Tryal was to be had, 
24 Judgment of the Term, next preceding the 
Term wherein the Tryal was :o be, and that the 
Scondary ſhould exprefs in the Rule, that the 
Rule was made by the conſent of the Plaintiff, 
and of the Defendant in the Cauſe, 2 Juli 1650, 
B.S. For conſenſus tallit errovem ; For otherwiſe 
the Court would not bawe made ſuch a Rule to ante- 
date @ Judgwent, aud there was other ſpccial reaſon 
# I remember for the doing of ut, beſides the conſent of 
the Parties. 

The-courſe for age to acknowledge a Judgment, 
+ for him that doth ackmwowledge it, to give a 

ral Warrant of Atterny to any Attorny, ar 

particular Attorny of that Court where the 
Judgment is to be acknowledged to appear far 
hin at his Suit, who 1s to have the Sans 
ackgowledged unto him, and to. file, common 
Bul, and reccive a Declaration from him, and to 
lead Now [um infermatus, or Þy cognovit attionem, 


W@to.letic pals by nibil dicir, and thereupon Judg- 


Rent.is gntred of courſe tor want of a Plca,14 Now. 
1650. 


Pd 


226 The Puadical Regiſter; Or, 
1650, B. S. Non ſum informatus, js as much ar th 

j#1 that is not enformed by his Client what to plead fi 
im 


A Judgment upon a #4bi/ dicit in Caſe or Tref 
pals or Covenant, &«c. is not a perfe& Judg- 
ment, until the Writ of Enquiry of Damagsg 
taken out upon this Judgment be executed, but in 
Debt it is a perfe& Judgment as ſoon as ſigned, and 
there needs no Writ of Enquiry, 16 Nov. 1650, 
B. S. For the Damages are to be expreſſed in the Fudr 
ment, which cannot be known what they are, until th 
Jury empannelled by the Sheriff to enquire of the Ds 
mages have found them, becauſe the Damages wen: 
never enquired of by the Fury that ſhould have tryed 
the Cauſe, if it had come to a Tryal upon a Plea, mi 
en Iſſue joyned, but the Debt 1s certain, and appear: 
the Declaration. | | | 

When a ſpecial Plea is pleaded, and a Par Þ 
Book made up, if the Defendants Attorny doth Þ | 
not return it to the Plaintiffs Attorny within four & 
Gays after he receives it, together with his Hand B 5g 
to the joyning of the Iſſue, and the Mony fort # » 

a1 
& 


entring of the Iſſue on his part, Judgment may te 
entred againſt him by the Plaintifts Attorny b 
default, 6 Feb. 1650. B. S. : 

A ſpecial Plea delivered to the -Plaintiffs AW | 
torny, or put into the Office without a Cole of 
ſellors Hand to it is no Plea, and the Plaintiff my 
if his Rules are ought, and no other Plea pleaded by 
fign his Judgment. Ar 

By Roll Chicf Juſtice, In an Aion bf Treſs 
brought quare wi & arms, a Capiatur ought tolt 
entred upon the Judgment where the Judgmea 
is had before the A& of Oblivion was made; bu 
it Judgment be to be given in an Action brotly 
for a Treſpaſs done before the A& of Olin 
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was made, and which is pardoned by the A& 
a pardonatur ought to be entred upon the Judg- 
ment, and then the Judgment muſt be thus, Ze 
WW nichil de Fine quia pardonatier, 1651. B. $. 

- By Gln Chief Juſtice, Paſc. 1656. It is againſt 
s Þ the courſe of the Court to vacate a Judgment, 
n | or to move for an Attachment the laſt day of the 
Al Term; 

fy One may ſpeak in Arreſt of a Judgment given 
 & upon a mibi/ dicit, after the Wrie of Enquiry of 
k © Damages is executed upon that Judgment at any 
\s & time before the Rules are out, and the Writ and 
1m ® Return filed, Mich. 22 Car. B. R. For till the Writ be 
Um Þ returned the Tudgment cannot be perfetted. 


by | Infant. 


LL Gifrs, Grants or Deeds made by an 

Infant which do not take effe& by deli- 
yery of his Hand, are void ; but ſuch Gifts, Grants 
or Deeds made by an Infant by matter in Deed 
or Writing which take effe& by delivery of his 
own Hand, are voidable by himſelf and his Heirs, 
and thoſe which ſhall have his Eſtate; Perk. T3r: 
Grants. 

If an Infant deliver Mony with his own Hand, 
| is but voidable; and to be recovered by Action 
of Account; Hob. 77. 

An Infant may ſue by Guardian or Prochein Amie, 
but muſt defend by Guardian only, and not by 
Atorny; where it is in his own Right, 2 Saunders 
212, 213. but where he is joyned Executor, with 
others, they may make an Attorny for him, 
Ibid. X 
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Where the Law gives an Infatit power to levy 
a Fine, it alſo gives him power to declare the 


Uſes of it by Deed; Hb, 224; x 
, : Y The 
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The Ape for a Man to marry is 14, and forz 
Woman 12, Hob. 325- 

An Infant of 15 ſhall take out Adminiſtration, 
or prove the Will in his own Right, for then the 
power of Adminiſtrator or Executor durante ni 
noxi. etate ceaſctly, Vaugh. 93. 

Where an Infant Executor xreleaſeth withou 
receiving ſatisfaction it is no Bar, for it it ſhould 
iz would amount unto.2 Devaſtavit, and charge his 
ewn Goods, which the Law will nor ſuffer; and 
alſo in doing of this (which is a Tort) he hath ng 
performed: his. Duty 3 but whatever A& ho dath 
which was his Duty to. do, ſhall bind him, 4 
giving a Relcaſe upon receiving the whole Many, 
payment of juſt Debts, &c. 5 Rep. 27. 

An Infant Copy-hotder makes a Leaſe, rendring 
Rent (which is but voidable, it there be no rev 
dring Reat, ics abſplutely void ) and ar his ful 
Ag? accepts the Rent; this was held. a goul 
Leafe, alchough he pleaded it to be a Forfeyus 
of his Eſtate, Latch. 199. 

An Infant ſhall not have any benefit of li 
Non-age where he claims as a Purchaſer, the Lav 
protecting Infants only in Caſes of Diſcents, Caw 
87, 88S. 

A Recovery was ſuffered by an Infant, I 
virtue of a Privy Seal for chat purpoſe direcedy 
the Lord Chiet Juftice, Hob. 196. 

An Infant ought not to appear to ah Adin 
brought againſt him by his Artorny ; but he mul 
appear by his Gyardian, Paſc. 24 Car. B. R, Fai 
cannot make. an Attorny, and the Guardian 45 gy 
(bu: wuh the conſent of the Infant) by the Court, Ti 
2.4 Car. B. R. Zu if the Infant will not conſent to 
the Court may aſſign a Guardian, or elſe it would 4 

great prejudice m delaying of Juſtice, | 


IS -” 
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If.an Infant declare by Guardian, or Precheis 
amy, the Defendant is not compellable to plead 
uncil the Plaintiff ſhews a Rule of Court for his 
admittance. Per Magi/tram Live/sy, & alios, Kc. 
Poſe 21 Car. 3. Rep. 

An Adction of Debt or Caſe doth lie againft 
an Infant upon his promiſe to pay for Necelſwics, 
3 Mex and Drink, Lodging and Apparel ; bur 
if che Infant and the Party | Brom whom he had 
theſe Necefaries, do come oo an account, and 1e- 
duce that which the Infant is endebted for them, 
0 a cenain yum of Mony, and upon this account 
the Party brings an Action againſt the Infant, for 
the Mony ſtated to be due by the account ; this 
Aﬀion will not lie agaiaſt the Infant, Trin.24 Car. 
B.R. For the account upon which the Ation is ground» 
ed, is void 3 for an Infaus can agree to no ſuch acccunt ; 
for the Law doth not account him a Perſon able to ſtate 
an Account . 

An Infant makes bis Will and ſigns and ſeals it 
inthe preſence of three Witneſſes, who ſign it in his 
preſence as the Statute direfs, afterwards he 
comes of full Age, and being ſick ſends for his 
Wil and in the preſence of three Witneſſes de- 
clares this to be his Will, and adjudged a void 
Vil, for it was void in its Creation, and could 
not be made good by any future Publication. 
| Where an Infant makes a Deed, and delivers 
t wchin Age, and afterwards when he comes of 
full Age he delivers it again, this ſecond Delivery 
add Deed are both void, becauſe a Decd mu 
take effe&t from the firſt delivery, for quod ab 
ite nou valet tratlu temporis convaleſcere non poteſt, 


Ned; 
If a lends an Infant Mony for his necet- 
kry Occaſions, and takes a Penal Bond for yl. 
A 3 on 
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Bond is void ; but if he takes a ſingle Bill only, 
it is good enough, Cro. El:z. 920. , 

An Adtion will not lie againſt an Infant for 
Goods fold to him to fell in his Shop, Cre. Fu 
494. nor for Clothes for him, unleſs they are par; 
cularly laid to be neceſſary for his Quality or Cox 
dition, 1hid. 560. Nor his Covenant to bind hin 
an Apprentice will not lie without a ſpecial Ct 
ſtom, Cr. Fac. 494- 

If an Infant be ſued he cannot regularly apex Þ 
or plead by Guardian without admittance, but if Þ 
he do, it 1s only a Miſdemeanor in the Artory, 
for which the Court may puniſh him if thy 
pleaſe, but no Error. Per Magiſtrum Liveſay, 6 Þ 
alios, &c. Paſc.21 Car. 2. Rep. | 


Juſtification, 


| > hp any at the Common Law, if the Dekr Þ 
dant hath cauſe of juſtification or exak, 
he muſt not plead not guilty, for then upon th 
Evidence it will be found againſt him, becauſin 
elte& he cqnteſſeth the Action ; but. he ought 
plead the ſpecial Matter, and ſo confeſs andj 
{tie what he hath done. Sze Co. Lit. 282. 

Where any Perſon juſtifies by Licence, Wart 
or Authority, he ought to ſhew in pleading ti 
time certain 'of his Juſtification, and that ti 
Party under whom he juſtifies had an Anthorityl 
granting ſuch Warrant, &c. 

A Servant may juſtifie a Battery in the 
tence of his Maſter, 35 H. 6.51. 

Where the Aion concerns a rryag' + j 


2. > © £1 Une = oo... 


If che Defendant do juſiitic the taking or doing! 
one place, this is a Juſtification in all places ; bt 


it the Action concern a Local Thing, a Juſtif: 
tot 


irs 
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tion in one place, is not a Juſtification in another 
place, Paſch. 24 Car. B. R. For in the former Caſe 
the place is not material, but the meer doing or taking 
of the thing, x the ſubſtance upon which the Aion 15 
grounded 3; but in the later the place is material, for the 
Defendant (it may be) may be able to juſt ifie the doing 
or the taking of the thing in one place, and yet he may 
be guilty in another place. 

Treſpaſs and Affault, ſuch a day and place the 
| Defendant faith, That the ſame day and place 
7 & he arreſted che Plaintiff by Warrant, and held 

good without ſaying que eſt eadem tranſpreſſio, be- 

cauſe the Defendant agrees with the Plaintiff, and 
| anſwers him; but if he had juſtified at another 
| day or place, then the Concluſion ought to be 
| que eff eadem, 8&C. Kitch. 237. 
* Treſpaſs and Aſſault in London, The Defendant 
| juſtifies the genely putting his Hands upon him, 
&. þ 2 put him out of poſſefhion of his Houſe in B. 
ak | Com. D. que eft eadem, &c. and held a good 
| the @ Plea becauſe the Juſtification is Local, wiz. the 
Gn maintaining of the Poſleflion, but if it had been 
| © 22; Action of Battery, and the DefenJane had 
op jultifjed by reaſon. of an Aſſault in another 
County, and traverſed the County in the De- 
Claration, there it had been ſtark naught, becauſe 

» | 22 Action of Battery only without the Defence 
" of 2 Poſſeflion is perſonal and tranſitory, and it 
i Battery was committed at York, it was commit- 
JP dat London, Cro. Eliz. 705 and $42. 


> I; as 
Jurisdiction, 
= Te E eſſential difference betwixt free Chappels 
\\ and other Churches and Chappels is, Chat all 


ires Chappels are free ; om the Juriſdiction. of 
Y 3 the 
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the Ordinary, Hill. 23 Car. B. R. So that the Orb. 


nary is not to tmtermeddle with thers in any thing thy 
doth concern them, or to wiſit them; whereas all nh 


Charches and Chappels are within the Turiſdiffim « 


ſome Ordinary, and may be viſited; but T fuppoſe th 
King may grant a ſpecial Commilhom to Viſitors to fi 
nd reform as they ſhall ſee occaſiun. 

The Juriſdiction of a Court where a Can ; 
depending, cannot be extended farther in relatin 


to that Cauſe by the conſent of the Plaintiffa Þ 


Defendant, than of Ripzhre it ought to 

Paſc. 24 Car. B. R. For this wonld be for the Pats 
to ere ( as it were ) a Court which was nit befre 
for the Tryal of therr Cauſe 3 and by this means thy 
riſdittion of every Corrt weuld grow 'to be wilimill 


which would be imconvement. 


This Court hath no conuſance of the Proce Þ 
ings in Parliament, Paſc. 24 Car. B. R. So bells 


John Lithurns Caſe, becanſe the Parliament is th | 
preme Cert, and fubjett to no other Crurt. | 

This Court hath a general Juriſdidtion' ton 
form the Abufes of all Perfons in their Behav 
throughout all England; and the Abufes and M 
carriages of all Courts of Juſtice throughout! 
Fngland, 9 Feb. Hill. 1649. B.'S. 3 Folfi 1650.3) 
For the Good Behaviour of all Perſons doth mutht 
ance to the Peace of the Nation. 

Although Hereſy or Schifm are not pr 
tryable ar the Common Law, if a Coartof 
mon Law have conufance of the principal Ca 
whereupon theſe depend, they may be there dt 
mined, and the Judges will eonfult with, and ixz 
Divines thereupon, 5 Rep.58. = 

Pleas to the Juriſdi@ionof a Court Suga 
be at che firſt,” #nd nor after Tmparlance, andk 
that pleads qught a!fo-to- give Juriſdiaiontso 
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other Court ; See Co. Lit. 303. 2 H. 7. 16, 17, 
& 22 H.6. 7. 
a He that pleads in diſability of the Perſon of 
br the Plaintiff or Defendant affirms the paring 
| f of the Court, and therefore can't plead againſt it, 
| H. 6. 12. 
of "rt the Court of Chancery do grant a Habeas 
| Corpus to a Priſoner that is in the Cuſtody of the 
eB Marſhal of this Court 3 this Court hath no power 
nv B torckrain the Priſoner ſo long as the. Habeas Cer- 
8 puis in force, 3 Fuly, 1650. Trin. B. S. In the Cafe 
"dB Sir Arthur Smithes and Workman 3 For if it 
"Bf ſhould be ſo, this wonld be for the Authority of one 
Court to interfere with another. 

This Court hath juriſdition over all the Courts 
wel of England in all Mandatory Writs, 10 Feb. 1650. 
* BS. Which are ſuch Writs which proceed out of 
: this Court, as the Superintendant Court, and Supreme 
y Tudicature. 
do This Court hath power to grant a Mandamrs 

 Þ toa Colledge, to command them to admit a Fel- 
0" low there: Dr. Patricks Caſe, Trin. 18 Car. 2. Reg. 

W i B.R. and alſo for the admitting a Mayor, 
| Baibff, Alderman, Pariſh-Clerk, &c. or other 
F Perſon who is elected into an Office, and refuſed 
to be admitted or turned out of his Office when 
6 admitted 3 but note, A Mandamus will not lie 

to command any Perſon or Corporation to ele&t 
/ perſon into an Office, but only to admit them 


* h n elected, wel Cauſam ſionificare. 
= | Jnjundton, 


"vo þ an Attorny proceeds at Law after he is ſer- 
an) L.v9d., with an Injunction to ſtay. Proceedings, 
I avit made in Chancery, and Iaterroga- 

| A 4 rories 
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tories exhibited againſt him ( to which he mf 
anſwer upon Oath ) if it appears that he ws 
duly ſerved with the Imjunion, and hath pre 
ceeded afterwards contrary thereunto, the Coun Þ 
of Chancery will upon a Report made by the F 
Maſter for the Contempt commit ſuch Atrorny to 
the Fleer. 


Jnfowmation. 


T* he that prefers an Information againſt ar F 
other, for an Offence done againſt a Pen 
Statute, is to have half of the Penalty, which Þ 
ſhall be recovered upon this Information, and te 
King the other half; there if an Informer 
prefer an Information upon the Statute, befor: Þ 
any Information is preferred by the King; te Þ 
King cannot hinder the Informer from having hi 
proportion of the Penalty given him by the xz 
tute but if the King do firſt prefer the Informs 
tion, he may inform for the whole Penalty, Pal. 
23 Car. Þ, R. For the King is nt bound to ſtay tilln 
Informer prefer the Suit, but may ſue at any tim, 
and if ni-body inform, none hath right to the Penal, 
but the King, and therefore he may pardon it, if t 
pleaſe, without wrong to any. | 
Where the whole Sum is given by a Statute t 
any Perſon who will ſue for the fame, the Per Þ 
ſon who will ſue, may bring his A&ion qui tn, Þ 
or ſuc in his own Name if he pleaſe ; bur I hint Þ 
it is beſt to ſue in his own Name. 
All Informations or Actions to be brought up 
Penal Statutes by an'Informer, or qui tam, or 
his own Right where a Sum certain 1s given i F 
the Proſecutor muſt be brought in the prope! 
County i where the Offence- was committed,” 
within a year-after the Offence cole | 
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l'the Statute upon which ſuch Information or 
Acion- is brought directs the contrary, bur che 
King ſhall have two years time. 

For the preventing malicious Informations, it 
is by an At made 4and 5 Willielmi & Mariz, 


* enacted, That the Clerk of the Crown, in the 
| Kings Bench, ſhall not wichout an expreſs Order 
' made in open Court, exhibit, receive or file any 
* Information for Treſpaſles, Batteries, and other 
* Miſdemeanors, or iflve out any Proceſs there- 


upon before he ſhall have taken, or ſhall have de- 
livered to him a Recognizance from the Perſon or 


| Perſons procuring ſuch Intormation to be exhibi- 


ted, with the place of their Abode, Title or Pro- 


| fefſion to be entred into, to the Perſon againſt 
* whom ſuch Information is to be exhibited in the 


Penalty of 20 ]. conditioned, that he will effetu- 
ally proſecute ſuch Information, and abide by, 
and obſerve ſuch Orders as the Court ſhall direct, 


| Which Recognizance. the Clerk of the Crown, 


and. every Juſtice of the Peace of any County, 
City, Franchiſe or Town Corporate (where the 


| cauſe. of any ſuch Information ſhall ariſe ) are 


thereby -impowred to take 3 and after che taking 
thereof by the Clerk of the Crown, or Receipr 


| thereof from any Juſtice of the Peace, the ſaid 
| Clerk of the Crown ſhall make an entry thereat 
= upon Record, and ſhall file a Memorandum thereof 
$ in ſome publick place in- the Office, chat all Per- 
| ſos may withour Fee 'reſort unto. 


And in Caſe any Perſon againſt whom any ſuch 
Information ſhall be exhibited, ſhall appear there- 
unto and plead to ifſuc,and the Proſecutor ſhall not 
at his own Coſts and Charges within one year next 
aſter Iſſue, procure-the/ſame to be tryed, or if up- 
on fuch Tryal a Verdict paſs for che Defendant, 'or 

| in 
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in caſe the Informer procures a Nolle proſeqai ty 
be entred, there in arry of theſe Caſes, the Cour 
of Kings Bench is thereby authorized to awar 
to ſuch Defendant his Coſts, unleſs the Jud: 
before whom ſach Information ſhall be- tryed 
ſhall at che Tryal of ſuch Information, in open 
Court, certifie apon Record, that there was 4 
reaſonable cauſe for exhibiting fich Informatin; 
and in caſe the Informer doth not within this F 
Months next after ſuch Coſts taxed, and detnni F 
thereof made, pay the' ſaid Detendant the fail F 
Cofts, that then the Defendant ſhall have th: Þ 
bettefit of rhe ſaid Recognizance to compel the Þ 
fame, 
Note, 'There js 4 Proviſo, that this A& ſhall ox Þ 
extend to any other Informations than ſuch only Þ 
as are, or ſhall be exhibited by the Coroner 
Attorny of the Kings Bench, commonly calle! F 
the Maſter of the Crown Office. 7 
That upon the demife of any King or Quen Þ 
of this Realm, all Pleas to Informations in ths 
Court ſhall ſtand, and be good in Law, within 
calling the Defendant to plead again to the fan: 
unleſs the Defendant deſire fo to do, and requet Þ 
the fatne of -the Court, 'F 
If the Marfhal of the Kings Bench do mild 
mean hitnſelf in his Offive, to the prejudice i 


any Perſon, he who is prejudiced by his Milk Þ 


meanor, Way prefer an Intorthation againſt hi | 
in this Court, _ Cer. BR, yu if | he be py 
#ty ron 4 Tyyal thereupon bed, be may be fond! 
This Court, ant! ſha!l make ſatisfattion to the Pub 
alfo. ] i599 
-- An Information-may 'be preferred in this Ghur 
againſt the Iriliabitants of 4ny Town or Villis 
in Evylavd, tor the not repaiting/of the High-w 
| W 


co 
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the more eafie and bitter Government _— 
The Peace was prayed npon Artic 
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which by Law they are bound to repair, Mich. 


1649; B. 8. For this Conrt yay puniſh Offences done 
paint the Wenl Publick all England over, if other 
Tuhrſdietions be meg "gent fo do it. 

Although ah Information be faulty in the Body 
bf it, ' yet upon 2 motion the Court will not 
quih ir, but che Defendant muſt demur to it for 
its inſufficiency, Paſc. 1650. B.S. 24 Maji. But it 
is otherwiſe of an Indi ment ; the difference ſeems to be, 
hemſe Informations n/e to be preferred for greater 
Ofences, und 'more ' pernicious to the Commun-wealth 
thin Indi tents nſnally are. | 


Tiiſkfte of Price. 


| A Man may be a Juſtice of Peace in one part 
of Norkſbire.and yet not be a Juſtice of Peace 

m every part of the County, HM. 22 Car. B. R. 
#* Yorkſhire is divided tnto droers yarts, called 
Ridings, Viz. into the Eaſt Riding, Weſt Riding 4nd 
Neb Riding ; and he may be a Taftice of Peate in 
me of thoſe Ridings,” and yet nit @ Fuffice of Peace in 
wr of thoſe Ridingrs bat gentrally a Tuff ice of 
Peate of 'a Ctutety, bs & Feſtice q Pea all rhe County 
vver3 alt bongh it be not ſo in Yorkthice, by reaſon 
of the large extent _ which w thus divided. for 


s read ih 
Court againſt one, one of which Articles was, 
That the Parry - againſt whom © the Peace was 
ptyed, did threaten that he would burn down 
the Houle of him that prayed the Peace, and up- 


> og Article it was granted, Hill: 21 Car. B. R. 
[ apon 


good reaſon 3 For though words are 'but 

wid, Jet they of ten 'tauſe the breach of the Peact, 
md threatning words do moſtly proceed 'from Malice 
| prepen/ed 
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prepenſed, which u apt to break out into open wviolewt 
To grant the Peace  again#t one, is to grant that th 
Proceſs of the Court may iſſue out of the Crown Ofic 
againſt him, to bring him zmto the Court, to find Sure 
ties to be bound with him in a Recopnizance 10 'th 
King to keep the Peace towards all the Kings Lit 
People, but more eſpecially towards the Party that pray 
the Peace. 


A Juſtice of Peace ought not to bind any Per. 


ſon to the Good Behaviour upon a general Infor. Þ 
mation 3 and. if the Party accuſed doth refuſe w F 
be fo bound, and find Suretics: to be of Good Be 


haviour 3 yet the Juſtice of Peace onght not by 


the Law to ſend the Party to the Gaol for ref F 
ſing it, Paſc. 23 Car. B. R. For he that deſires to haw 


one bound to the Good Behawicur, muſt ſhew ſome l 4 
ticular Miſcarriages wherein the mi/-behaviour f th 
Party conſiſts ; for accuſatio generalis eſt null, 


for no defence can be made 10 it for the incertain 1 


thereof. 

The Juſtices of Peace ought by the Duty « 
their Places to attend at the Aflizes, and art tt 
Publick Seflions of the Peace held for che Couny, 


whereof they are Juſtices, Paſc. 23 Car. B.R. 
diſpatch the publick Buſineſs concerning the Peace al Þþ 


good governing of the County. 


The Commiſſion of Oyer and Terminer dot | 
extend to thoſe that are Juſtices of the Peace, Paſ. Þ 


23 Car. B. R, 


A Juſtice of Peace may aRually arreſt and com { 
mit the Party to priſon, that doth a Felony inbs Þ 


own view,. without any Warrant made under ab 
Hand and Seal to arreſt him 3 for there needs,u 
other proof. of the matter; but if there, be ag. 
formation made to a Juſtice of Peace,chat one hath 
committed Felony, there the Juſtice muſt mak 

wi | Warrant 
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Warrant-under his Hand Seal to arreſt the Felon, 
0. 1650. B. S. For it muſt appear by what Authority 
the Party was committed. 

Where one is bound to the Peace in the Crown 
Office, they will keep him there during his lite, 
unleſs upon Application made to the Court, they 
think fic to diſcharge him ; for if the Party is be- 
come reformed, there will be no cauſe to continue 
him and his Sureties fo long bound. 

A Juſtice of Peace may require a Bond or Re- 
copnizance. with a great Penalty of one for his 
keeping the Peace if he ſee cauſe for it, in regard 


{ that the Party to be bound is a dangerous Perſon, 
* andlikely to break the Peace, and to do much miſ- 


chief, Paſc. 1652. B. S. For there cannot be too much 


* caution uſed in preventing the breach of the Peace in 
> ſuch Caſes. 


This Court will not bind one to the Peace if 


they ſee cauſe to do it, although there be no Oath 
* made by any Perſon againſt him that is to be 
| bound, that he goeth in fear of his life of him, 


Trin, 1652 B.S. For the Oath of ai Party is but to 


| manifeſt unto the Court, that there is juſt cauſe why 
© the Party ſhould be bound unto the Peace ; but if the 
| Court be ſufficiently ſatusfied without fuch_ an Oath, 


| that there is good cauſe to bind the Party to the Peace, 


they may do it without ſuch an Oath 3 for where things 


| are in themſelyes manifeſt, there needs no Evidence to 
* prove them. 


If one do take his Oath in this Court againſt 


| another, that he doth go in fear of his Life of 


him, and prays the Peace againſt him, he againſt 
whom the Peace is thus ſworn, and the Peace 
prayed, onght to be committed to priſon, if he 
do not find Sureties to keep the Peace, although 
there be no Articles exhibited and ſworn y_ 

im, 
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him, 1652. B. S. For there appears ſufficient canſely 
the Oath for the Court to do it, though there be na 4y 
ticles exhibited, as the uſual caurſe 15 ta dp. 


Jſfties. 


H E Court doth uſe upon a motion by a 

Attorny at the fide Bar, to. order double 

treble Iflues, if they ſee cauſe, to be itt upon a 
Sheriff or other Officer, for not bringing in th: Þ 
Body of the Party into Court, upon a Ceps Corn Þ 

returned, or not returning of a Writ, Hil. 21 Cs, 

B. R, Theſe Iſſues are the Suns of Mony wherein hi; 
amerced to the King for the not doing of bis Duty inn 8 . 
Office. It ſeemy they are called Iſſues, by reaſon they an 8! ( 
to be levied out of the Iſſues aud Profits of the Shinifi ÞÞ * 

Lands; in caſe where the Sheriff hath lewied Mm Þ 
on an Exection, and keeps it in bis Hands and i \ 
wſeth to return bis Writ, and be is amerc't im a gra Þ Þ 
Sum of Mony to the King 3 And the King upon dy» ÞÞ 4 

cation mads, will grant theſe Amercememts to ih 

Plaintiff towards the ſatisfattion of bis Deby. Ca 
When Iffues are fer upon a Sheriff, or othe Þ A 
Officer by the Court for the negle& of his Duy; Þ# bu 
and afterwards - on ſome Reaſons ſhewen tome I 
Court why rhey ſhould be taken off or diſcharge, I *! 
the Court thinks fit- to diſcharge them ; ts {M9 
Court may before they are eſtreated into the Ev I Pat 
chequer, make a Rule to diſcharge them, wl M8 
they ought to be ftruck our of the Eſtreat Roll C0 
otherwite Proceſs may iffue out to levy thit (%/ 
Hues, notwithſtanding they ace diſcharged bf 
Order of Court, Hil 22 Car. B. R. For as the lj 
do appear upop the Record, ſo they camot be diſchans v5 
but wpon Record. 


I 
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If an Iffue be not well joyned,or it is an informal 
Iſs, ic -is helped after a Verdict, by the Statute 
of Feofails ; but if the Iffug be an immaterial Iflue, 
and a Verdi& paſſeth, this is erroneous, and is 
not helped by che Statute, Mich. 23 Car, B. R. Bus 
there muſt. be: a. Repleader, to the intent there may be 
an Iſs joyned, upon. hich a Tryal may be bad , for 
the Statute was made to help defeftive Iſſues after 
aVerditt, but, not to ſupply an Iſſue where there was 
ROME. 


Judges. 


A Judge of the Kings Bengh cannot be made 
y Writ, but by Commiſſion under the 
Great Seal, but he may be diſcharged by Writ /ub 


magno ſigillo, 5 Eg. 4- 137+ 


Taxpe Judge of the Kings Bench was at the 


| will of the King, for his Body, Lands and Goods, 
| becauſe he had done a thing contrary to his Oath, 


40 Ed. 3. 

Judge Ingham was in: Miſericordia Regs, for 
cauſing a Rgcord to be raſed, and making an 
Amercement of a poor Man ſet at 65. 84. to be 
but2s. 4d. 2 R. 3.9. 

The Judges are to have a Paper of the Cauſes 
which are to be. ſpoken to in Court, with the At- 
tornies Names againſt each Caule, ſent unto them 
particularly at five of the Clock in the Even- 
ing, the day before. they are to. be ſpoken to in 
Cour, Hill. 22 Car. B, R. That they may haze time to 
conſider of the Buſineſs of that. day, aud prepare to [peg 


to them, | 

Jultices of Oyer and Terminer cannot proceed 
totry Perſons endited upon Endictments not pre- 
terred before themſelves ; but the Juſtices of the 
drUelivery may, 7rin. 23 Car. B. R. For he Js 
(ices 
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ſtices of Gaol-delivery, have & more general Commi. 
fien for proceeding againſt, and trying of Malefaftn, 
than the Commiſſioners of Oyer and Terminer have. 
The Judges of the Common Law have no 
dinary jurifdiſdiftion to examine Witneſſes in their 
Chambers, but by the conſent of the Parties, and 
Rule of the Court they may upon Interroge 
teries exhibited in Writing, take their Depoſ 


tions thereunto in Writing ; and if occaſion hb: Þ 
there may be croſs Examinations upon Interrogs F 


tories exhibited, and there may be croſs Examinz 


tions of the Party. 
Where there do ſpecial and doubtful matter 
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ariſe upon the reading of a Record, fo that the Þ 
Court is not (for the preſent) ſatisfied of the Lav, Þ 


the Court will order the ſame to be put into tix 
Paper, and then the Attornies on both ſides ougit 


to prepare Books, wiz. Copies of the Record fi 


the Judges, at the Clients equal Charge, thatth Þ 
Judges may upon view of the Record, the bettr Þ 


conſider of the matters in diſpute : For it ik 
courſe for the Attornies, to make their Clients to 
for ſuch Books in all ſuch Caſes. By Roll Cli 
Juſtice. 


The Judges of this Court declared, that tn y 


would not fit longer in Court than till one! 
Clock in the Afternoon upon the laſt day of t& 


Term, and fo they ſaid the Common Pleas tu 


done, Trin. 1651. B. S. This was, That the Atto 
might not defer their Clients Buſineſſes to the laſt of 
Term, as too uſually ſome do, to the preat toil of 
Court, and the prejudice of their Clients, 


Jeotil 


©he acrolinſiih'v fittopiy: 357 
Jedfafls. See Tſſite, : 
'ad< the. Statute of Feofazls, tempore .Car. 2. all 

'Tryals that are tryed by a Jury. of the pra- 


ISIS... i 
Uncertainty in a Declaration which is matter of 


l 
- I fubftance is nor aided by this Statute after a Ver- 
= dias in Treſpas* for taking of his Fiſhes,. and 
: © oth not ſet forth the nuraber or nature of themy 
+Þ isnatipht; 5 Rep. 35. 1. : 
+ | When an Original, diſagrees with. the Declara- 
> tion irt matter of ſubſtance, this is not” helpt after 
s Þ 4 Verdi, but where there is no Original at all, 
he I this is ſuÞplied by the Statute 5 Rep. 37. _. E 
"| The Statnte of Ferfails helps Diſcontinuances 
te © in Procefs, but not Diſtontinuances iti Pleading; 
EET No 
tk Diſcontituances after Verdidts are aided b this 
th I Seatiite;” but not diſcontinued after Demurrers, 
ES... © ned oncy 
«© Fins thac are curable, arc as well aided whers 
11 | they appear by Confeſſion; as otherwiſe, Hob. 
ot | 281; 482; RE...; A 
IF arfTflue joyned be uncertain and confuſed} 
a jor a Verdict will help it, Hob: 113. So likewiſe 
n:1ÞÞ Vedi upon an fue larger than needs, is good; 
«WI8 | At 'Attions quit tam, &c. and Informations are 
co 8 excepred our of the Statute of Feofails. 
of #M *#f aff Ifſue be” joynied upon a' collateral Point, 
of ind there be no place alledged whence the Venue 
y cone, this 18 aided by the Starnce of Jeofails : 
but if the Iſſue be not. joyned upon a. collateraf 
Pdtie/ and there i5 no place alledged from whence 
od fry thay-come, it is not Helped by the 
tj Mich, £1 Cir: B. 2 the Statitt 


Ut; 
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Jnterrogatozy- 


NE who is by the Rule of the Court tak 
O examined upon Interrogatories in the Crow 
Office, ought to attend the Maſter of the Office 
who is to examine him within four days afterte 


Interrogatories are put in, for him to be examine 


ton, Afich. 22 Car. B. R. For. the ſpeedier di]; 
f Tuſtice, and he is not bound to attend ES 


Tntenvment and Jntention, 


IS Law doth not .puniſh any one far te 
intention. to do ill, if the intention ben 
put in execution, except it be in the caſe of, Hy 
Treaſon 3 for there intentions, if they be cleay 


proved by circumitances, ſhall be puniſhed equlh Þ 
as if ch&y had, been pur in execution, 7 rm. 22 (« | 


B. R. But this is only in High Treaſon, and. is ir 
in terrorem, ut pena ad paucos metus;ad. ow 
to deter Men from that odious Offence, and of [0h 
a nature, being not atted againſt the Perſon of "ont; 
Perſon, but even againſt the whole Kingalow, mii 
would ſuffer by it, were they put in execution. .' 
There ſhall not be hen to.be more than 
Pariſh in a City, although there be many, « 
cept the contrary be ſhewen, . Trin. 24. Car.b.l 
For it is not of the eſſence or conſtstution of, 8 City, 
conſiſt of more Pariſhes thaw one ;, but, there ; may 
City that bath but one Pariſh in it, as the City of 
cheſter in Kent, in which is only the Pariſh of Silt 
cholas. yy ' 1 þ 
If one be bound in an Obligation to F..S.,it 
certain Sum of Mony, and in the. /olvendum oft 


Bond, it is not expreſſed - unto whom the Mal 
(134 
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ſhall be paid, the Law will intend ic is to be paid 
to the Oblipee, Paſc. 34 Car. B. R. Becauſe no other 
Perſon is particularly named, unto whom the payment. 
ſhould be made ; for it. fall be intended the Mony was 
{0 be paid to ſome Body, "and there being nd Perſon par- 
tieularized to whom it ſhould be paid, it is but reaſon- 
able it ſhould be paid to the Obligee : So it is if there 
be nd time limited for the payment of the Mony, the Law 
ſaith; it ought to be paid preſently. Fab | 
A Court which is pleaded {acnerally) to be held 
ſecundum conſuetudingyi, ſhall be incended to be held 
according to.the Common Law 3 but if it be plead- 
ed to be held according to a _ Cuſtom, whereof 
the Memory of Man, is not to the. contrary, it 
ſhall be adjudged to be a Court held by Cuſlom, 
Trin, 24 Car. B. R. For @ Cuſtom muſt be ſo particu» 
| larly pleaded, but a general Cuſtom 1s Common Law. 
(| ; i the Plaintiff do plead that the Defendant did 
| become bound unto him per, Obligationem ſuam, it 
ſhall be-intended that this Obligation was ſcaled 
and delivered unto the Plaintiff, A4ch.24 Car. B.R., 
For elſe he did not become bound unto him by his Ob- 
ligation ; for an Obligation that is not ſealed and de- 
livered is no Obligation, nor 'is the Obligee bound by 
it, and he need not plead that it was ſealed and de- 
liverd, | | 
| The intent of the Parties. ſhall not be implied 
againſt the dire& Rules of the Law, 5 Feb. Hill. 
1649. B. 'R\ For aw intent is but to be gueſſed at, and 
dh 1t certainly -appear > but the Law 1s divett and 
Mary and tbtrefore 1t (ball 'not be preſumed the Parties 
Gd niean-to Jo any thing againſt Law; whire their 
men dbrb hve appear by expreſs words ;, for" the Law. 
orga wie chirizab 2 Conftruttions of. doubtful 
os, X 
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The Law doth not in Conveyances of Eſtats 
admit of Eſtates to paſs by Implication regularly, 
but in Deviſes they are allowed with due Re 
ſtrictions, Vaugh. 261,262, 

If an Eſtate given in a Will be to the diſinhe 
riting of the Heir at Law, it is not good, if fuch 
Implication be only conſtructive, and poſlible ; by 


an abſolutely neceſſary Implication, that is, Tha Þ 
the Deviſee muſt have the thing deviſed, or ng 


other Perſon elſe can have it; is good, 1:47. 


A Man deviſcth his Goods to his Wife, and tha Þ 


after her deceaſe his Son and Heir ſhall have the 
Houſe where they are ; this is a good Devile ofthe 
Houſe to the Wife by Iplicyonecaine the Heir 
at Law is excluded by it, 

5 by the Implication of the Deviſe, or no Bod, 
Ibid. 


Jmpoſſibility. 


o that the Wite muſt hav © 


- a2 - 


A Thing which is impoſſible in the Law, x Þ 
all one with a thing which is. inapoffible n Þ 


Nature, 21 Car. B.R. For the Common Law is nt as 


tradiftory in any thing to the Law of Naturebut agnu 


with it in all things, and may be ſaid to be the ſam 
in effeft with it, and ſo ſhould all good Laws be. 


| Jmp2opxtation, 


' A N Impropriation cannot be made but by tk 
Licence of the King, although the. Pope dil 
formerly uſurp that Autherity in this Dominion 
Mich. 1649» B. S. And the King may do it. as be bu 
ſupreme Authority in all Eccleſiaſtical, as well as Civk 
Matters within hs Dominions. Sce the. Statutes/id 
this Caſe. | 


Not 
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Not only the Licence of the King, but the 
Conſent of the Dioceſan and Patron (and Incum- 
bent, if the Church be full) muſt be had to make 
an Appropriation, but if the Church be not full, 


* Þ then the Dioceſan and Patron may do it, Plow. 
h Com. Greendons Caſe, 496. b. 

s By the Statute 'of 15 R. 2. cap. 6. it is enadted, 
« * Thatin every Licence of Appropriation made in 


+ Chancery, it ſhould be expreſly contained, that 
* the Dioceſan of the place ſhould provide a con- 

venient Sum of Mony yearly to be paid out of 
: the Fruits towards the ſuſtenance of the Poor of 


at 
he 
» + thePariſh, and that the Vicar ſhould be well en- 
ae 


| owed, 
dy, Þ a _ 
Livery and Setſit, 
8 | Hes of Seiſin is a delivery of poſſeflion of 
en Lands, Tenements,or other Corporate Things 


«ar = unto one that hath a Right thereunto, being a 
pre © Ceremony uſed in-the Conveyance of Lands or 
Jam —_— &c. where any Eſtate of Free-hold 


The manner of. delivery of Seiſin is thus, If it 
© bein the open Field where there- is no Buildin 
3 or Houſe, then one preſent muſt eake the D 
and declare to the Standers-by the cauſe of their 
meeting there, and then read the Deed to them, 
or declare the effect thereof, and then ic muſt be 
kaled, and the Party who Seals the Deed muſt 
tate the Decd in his Hand with a Clod of the 
Earth, and a Twig or Bough (if any there) and 
Gliver the fame to the Feoffee in the Name of 
tilin, according to the effe& of Deed there ys 
4 3 ut 
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but if there be Dwelling-houſe or Building -upa 
the Land, then this is done at the: Door, .nong be- 
ing left at the ſame time within the: Houſe, and 
then it is delivered with the Ring of 'the Doox, 
Terms le Ley 484. ; Li 

Livery muft paſs a preſent Free-hold, and car 
not commence # futuro, Hob. 191. | ' 
A Corporation cannot 'make Livery and Seifn | 
to paſs away the Free-hold Lands belonging © F 
the Corporation, but they may make a Letterof F 
Acttorny to another, under their common Seal, t» þ 
make Livery and Szifin for the Corporation, Mid þ 
23 Car. B. R, For Livery and Seiſin muſt be made h 
one, ard not by a multitude, and a Corporation can « 
no Atts but under their Common Seal. | 

If a Tenant for years of Lands do conſent tht Þ 
Livery and Seifin ſhall be made unto him that Þ 
hath purchaſed the Reverfion of thoſe Land Þ | 
let unto him, and it be made accordingly, this s Þ 
a good Livery and Scifin to make the Reverſu Þ / 
paſs, alchough that the Tenant for. years do notp 
off from the Land at the time whien the Livy Þ * 
and Seifin was made, bur was then in actual pb Þ [ 
ſeflion of it, Mich. 23 Car..B. R.' For bis Term i Þ ; 

| 
$ 


not prejudiced by the Livery; for only the Reverſu 
paſſeth, and his Aſſent amounts. but to an Attornmen i 
him, to whons the: Levery 15 made. | 'L 
' If Leſſee for;years makes a Feoffment, ti ! 
Leſſor being upon the Land when Livery I " 
made, this is a good Feoffment, the Law adjut I © 
ing the Leſſee in poſſeſſion becauſe he had a rigt 
thereunto by-his Leaſe, *and Livery ought alwiy 
to'be 'given of the poſſeflion, and therefore It 
that hath the. poſſeſſion muſt -make the Liver) J 
buc-if the Leſſor makes the Livery, the Leſſeett 
ing upon the Land, this Livery is void; becaukſy a 
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* confetionis, and Livery is made 
: month after, and it was there held that the Liver) 
- wasgood, it being made by the Feoffor himſelf; 
| butit ir had been executed by Letter of Attorny, 
: then nil operatpr, by this future Livery ; Smith and 
* Boles Caſe, Cr. Fac. 458. 
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The Accomplith'd Attomy. 343 
the Leffor cannot give the poſſeflion when the 
Leflee is there, Cr. Eliz. 321, 322. 

If a Deed of Feoffment be made of Land, Ha- 
bendum a die datuws, and the next day after the 
date of the Deed, the Feoffee gives Livery and 
Seiſin of this Land, this is a good Livery and Seiſin ; 
butif this Livery and Seifin were made by an At- 
rorny, Nil operatur, Mich. 23 Car. B. R. Hob. 314. 
A thing that is to take effe&, a die datrs, is not 
totake effe&t until the next day afrer the Deed 


' bears datez but where it is Habendum a dat. or 
* » Confeftione Indenture, there it comtnienceth pre- 
» fently 


A. makes a Leaſe tq B. for life, Habendum a die 
by A. himſelf a 


One may give Authority by Parol untq another 


| totake Livery and Seifin of Lands forhim ; and if 
| ſuch Livery | 
* good , by Ro Chief Juſtice, Mich. 1650. B. $. For 


and Seiſin be taken accordingly, it is 


this ſhews bis aſſent to take the Lands by the Livery and 
Seiſem, and the other is. but as a Conduit-pipe to convey 
the Land unto him from the Feoffor. 

Where a Man pleads qwod J. S. Feoffavit him, he 
need not plead it to be with Livery, becanſe to 
every Feotſment a Livery is implied, $ Rep. 82, 


Leaſe, Lefſo?2 and Leſſee, 


F-one take a Leaſe- by Indenture for years of 
2 ruinous Houſe, that wanteth Reparations, 
and do covenant in the Leaſe —- leave the Houſe 
4 at 
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at. the 'end of-'the Term in good repair, hex 
bound to do it, and an Action of Covenant dah 
lie for the Leflor againſt him, if he da it nx 
21 Car. B, R. But if he had net covenanted expry 
70 do it, be had not been bound by Law to doit; fu 
the Law binds net the Leſſee to leave the thing lt i 
better condition than it was when it was firſt let mu 


him, except he kind hinfelf by an expreſs Covenann Þ 


db it. 


becauſe an Eltate for life is a Free-hold. 


_A Leaſe: which is only voidable, and not abh 
lJutely void, muſt be made void by the Leſln 
Te-entry ;, byt .if a Leaſe be abſolutely void, this F 
needeth no re-entry, 21 Car. B. R. That is ſaid wil Þ 
able which may be made woid, if the Leſſor will, al F 
nay be;comtinued, if be pleaſe at bis Election, the Lul 
3s made void - by re-entry, and putting out tbe Liſn, 
of elſe it. is continued or affirmed by receiving th | 


Rent, and thereby acknowledging bim ſtill for bu lt 


7ant. 


. 


Where there- is a Clauſe in a Leaſe, that if ts Þ 
Rent be behind and unpaid ſuch a day,cc.the Lat F 
ſhall be: void ; now if there; was a demand mat Þ 
at the day, and the Rent paid, this Leaſe is m 
abſolutely void until an actual Entry 3-it is onf 
voidablc, arid acceptance of the Rent before ay Þ 
Entry: made.ſhall make that. which was a voidalk Þ* 


Leaſe a good Leaſe. © * © * 


* Where ghe Free-hold of the Lands in queſtiani | 
an Action of Treſpaſs and Eje&tment is entireal 


theſe Lands be let out to-feveral Perſons for yu 
by ſeveral Leaſes, if he' whoſe Title is concern 
doth intend; to..try the Ticle of theſe Lands 
mult. { & MN intends to. recover poſſeflion of tt 
whale). ' deliver a Copy of the Declaration 

SE a8 4 2G. Ejectmedt 


' Alcaſefor Lives muſt be executed with Liver, ; 
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Fje&ment to every' Tenant in polleflion, or his 
Wife that halds any of the Lands te there ſhall 
no more Land be in queſtion upon the Tryals 
than for which ſuch Declaration was delivered 
but where the Leſſor of the Plaintiff hath ſeveral 
Free-halds in Lands in the poſſefiion of ſeveral 
Perlpns, there he muſt deliver ſeveral Declara- 
# tions to each particular Perſon, and not Copies 
” of Declarations as in Caſe where there are ſeveral 
| Tenants under one joynt Title, Paſc. 23 Car. B. R. 
For jeveral Free-holds muſt bave ſeveral Leaſes to try 
them, becauſe they are the Right and Titles of (everal 
Perſons, or may be held by ſeveral Titles. 

A Leaſe for years, although it be a very long 
: Leaſe, cannot be entaild (but may be afligned in 
Truſt to ſeveral Uſes, which may be an entail in 


© cet) for the nature of a Chattel cannot be 


» _— 


i 
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turned into an Inheritance, Hill. 23 Car. B. R. 
* Which would be if ſuch @ Leaſe which is but a Chattel 
| might be entailed ; for an Eſtate tail is an Eſtate of 
Inheritance; yet in Chancery they do often make good 
| ſuch entails made by Wull. 
* The Truſt of a long Leaſe was limited thus, 
* tothe Facher for ſixty years, if he lived ſo long, 
| afterwards to the Mother for ſixty years, if ſhe 
$ lived ſo long, afterwards to Fob and his Execu- 
# tors if he ſurvived his Father and Mother, and 
* if he died in their fern having Iflue, then to 
* his Iffue 3 but if be diedFwithour fue living, the 
Father and Mother, the, Remainder to Edward in 
| Tail ; Fobn died without Iſſue in the life of the 
Father and Mother, and it was reſolved that Zd- 
verd ſhould take this Remainder, for the whole 
Term had veſted in Fohn if he had ſurvived, yet 
the Contingency never happening, and ſo wear- 
vg Qut in the compaſs of two Lives in being, =; 
wt 4 " - : » Co 
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Remainder over to Edward might be limited up 
It, int. Wood and Saunders, before the Lord K 
Bridoman alliſted with the Judges. | | 
i a Leaſe for years comes to be limited in Tail 
the Law allows not a prefent Remainder to he 
limited thereupon, yet it will allow a future Eftze 
ariſing upon a Contingency only, and that 
wear out 1n a ſhort time, by the Lord Chancelly 
Finch in the Dake of Norfolks Caſe, fol. 27. 
A Man ſettles his Eftate upon himſelf for lik 


and afterwards to his Son in Tail, with Remaindes Þ 
over, and then he ſays, that if the Son ſhall & F 


without Heir-male of his Body, that then ls 


Daughters fhall have the Lands for 100 year 
Proviſo, that if his Heir-male pay 1000. toever 


that then the Limitation ſhall be void : 
The Mony was not paid after the death of the 


| 
| 
TMue-male, and the Daughters entred ; this ws Þ} - 
( 
[ 


held a good Leaſe by way of future Intereſt, al 
that the commencement of it was after the deat 
of the Heir-male of the Body of the Father wit 
out Iſſue,Goodyear and Clerk, Trin.12 Car.1043 bk 
covery that would have barr'd this Contingency, 
. A Leſſee for years is not bound ta repair th 


Hoaſe ler unto him, whyeh is burned by accident; 
if chere be not a ſpeciy Covenant in the Leak þ 
that he ſhall leave the HSuſe in good repair at ti | 


end of the Term ; but if the Houſe be burned 
the negligence of the Leſſee, or his Servants, 


or Children, he ſhall repair it, although there | 


no ſuch Covenant in the: Leaſe ro do it, Ps 
2.4 Car. BR. R. For by the Leſſees Covenant it ſhall * 
zntended that he took nnice of what Accidemts migh 


bappen, and bis Covenant ſhall be taken generally, G 
x wit 


og 


of his Daughters within a year after his death, Þ 


a 


Bur I ſuppoſe if the Heir in Tail had ſuffered ale Þ} 1 
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without exception, and. ftrongeſ® againſt bimſelf ;, for 
negligence which is prejudicial to anotber, 3 puniſhable 
in Lov. | | | 

ln a Leaſe i years by Indenture, the Term is 
not certain before the Haremdurm & Tenendum in 
the Leaſe, Term. Trin. 24 Car. B. R. For though it do 

& before the Habendum & Tenendum, rhat the 

xj) in the Leaſe mentioned are demiſed unto the 
* Liſe, yet" it doth not appear for how many years they 
* are dewiſed, nor when the Leaſe is to begin, nor when 
* to end; until it is declared in the Habendum. | 
; ' One:may raiſe an Eſtate for Life in Lands to 
* another by way of Uſe, viz. By covenancin 
: with A: B. in conſideration of Natural Love a 
* AﬀeRion, &c. but a Covenant in conſideration 
| of Aﬀe&ion only, where there is no Afﬀnity, or 
for Mony . only, where there is no Relation, is 
| void; and the Eſtate ſhall never riſe upon it, Mich. 
$ 24Car. B.R. For the Eſtate is executed in the ceſtuy 
que ule, by the Statute of Uſes, 32 H. 8. without 
Lwvery, - 

If one be in poſſeftion of the Lands of another, 
; and hath uſually paid a Renc unto him for theſe 
| Lands,” although it cannot be expreſly proved that 
# the Lands were demiſed at Will to him that is thus 
in pofſeflion of the Lands, that is, That he ſhould 
© hold them as long as borh Parties ſhould pleaſe, 
$ ye if the' payment of a quarter or half a years 

Rent can be proved, this will be a good Evidence 
of a Leaſe at Will, A4ich. 1650. B.S. For it ſhall be 
preſumed that he in poſſeſſion doth hold the Lands, and 
that the Owner of the Lands did receive the Rent for 
thiſe Lands upon ſome private Contrat# made berweers 
the Parties for bolding the Lands for ſome Term, and for 
vigh pong of uch a Rent for them, and a leſs time cannot 
- ſuppoſed, than to hold them at will. _ 
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If one makea Leaſe for years,and afterwardsty 
Leſſor enters-upon the Lands let before the Tem 
15 expired or determined, and doth, make a Lek 
of theſe Lands: to another, this ſecond Leaſe ss ; 
good Leaſe, until the firſt Leſſee doth re-enter, 
2 Maii, Paſc. 1650. B.S. And then the firſt Leaſe s 
revived, and the firſ® Leſſee is agdin in poſſeſſn þ 
wirtue of the firſt Leaſe, 
| Where a Leaſe for years is made by the word 
Demiſe, Grant and to Farm-let, the Leſſee is not in 
poſſeflion ſo as' to bring Treſpaſs, &c- until a 
actual Entry ; but where the words Bargain al Þ 
Sale for a conſideration of Mony are in, althoup 
but for a Shilling, the Party is in paſſeflion pre F 
_ upon executing of the Need fo as to bring 
Treſpaſs, &c. 

There needs no Entry to be pleaded upon: 
Feoffment, becauſe the Livery gives the Feoſfe 
actual poſſeflion; bur in Caſe of a Leaſe fr 
Years the Leſſee is not in actual poſſeflion uni 
his Entry, and therefore the pleading always 
 virtute cujus the Defendant entred, and was pt 
&:ſſed, &c. See Co. Lit. 201. 86. ; 

Alchough a Leſſee for years do loſe his Inder Þ 
ture of Demiſe of the Lands let unto him, yet 
ſhall not loſe his Term in the Lands let by tie 
Indenture, which is ſo loſt ; if it can be pr 
any way that there was ſuch a Term let unt 
him by Indenture, and that ir is not determined; 
fo it is of any other Eſtate in Lands, if the Det 
that created the Eſtate be loſt, if it can be pron 
that there was ſuch a Deed made, and that fu 
an Eſtate was conveyd by 'the Deed, Paſc. 165 
I4 and 15 Mai; 1650. B. S, For the Eſtate ini 
Lands # derived from the Party that made the Dith 
and not from the Deed otherwiſe thas inffrumma v 
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and declarativvely to ſhew bis mind and intent that con» 
weys the Eſtate, as alſathe mind and intent of him that 
receives it, and the loſing of the Deed can make no al 
teration herein. | 
| . Liberty. 

* \ gAtters which do: concern the. Liberty of ay. 
& : Mm: aughrt.to.be determined as ſpeedily, .as. 
. © lawfully they , may be,. 7rin. 22 Car.,B. R. For Li- 
"Þ bery s counted very precious, and exceedingly favoured" 
i © in Law, not only in reſpect of the particular Profit, 

which every one obtains by his Liberty, but alſo in 4s. 

al. ſjeit of the Weal-publick, for one in Priſon is diſ- 
FF: obled to be uſeful to himſelf or any other , and every 
ad | goed Subjett is uſeful as well to the publick as te frm 

© [Ws Ide Þ: 3 boy's! p 
FR ! Where any thing is ſhewed to be dane within z. 

© Liberty or a Franchiſe, there it is not neceſflary to. 
1 Iþ ſhow wichin what County that Liberty or Franchiſe. 
", © doth lie, Trir..23 Car, B. R.- For- the Franchiſe bath,, 
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" | 10 relation to the County. 
the EET is a Court derived out of the Sheri! AN 


the Tourn, and enquires of, all -Offences under 
od (EE Degree of High Treaſon 3 bur thoſe Offences 
un} {ach are to be. puniſhed with loſs. of Life; or; 


ne; (ml. are only :inquirable there,..and muſt be. 
Ns (-ined over to the Juſtices at the Aflizes. yes; 
ond I.E. 3. cap.il 6s . 


If a Court-Leet-do.. not chooſe a, Conftable to: 
me within that, Leet, the  Quarter-Seflions. ot . 
ba County where, that. Leet is,, may-chooſe one, 
Wen 22 Care B.,R., tor, the Comman-wealth mu{#; 
WW" anſerved, .opd it much concerns the Peace of the: 

ol 


ſuch 
1650 


in it 


Commun= 
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Common-wealth, "uit more ſpecially of the County whore 
in the Leet lies, to have ſuch Officers choſen, 
Qui. Whether a Court-Leet may enquire of private 
Aſſaults and Batteries, if there be no Rood-lhed 
ceſe? For Bacon Juſtice, and Walker Apprentice of 
the Law in the Inner-Temple,- held that a Court-Liet 
might enquire of them. But Roll Fuſtice beld the 
contrary, Paſc; 24 Car. B. R:- Brcanſe they art attjcg- 
able .at the Common Law only by 'the Patties injlred; 
and are not Offences ag dinft the -Publick 3 but there may 
be an Endiftment at the Seſſions,” or an Information m 
the Crown Office for a Battery; although there be th 
Bloodfhed: ET I 
(+4, Limitation. 
"HE words quam dix dum & dummods ite 
words of Limitation, . as. if a Leaſe be made 
ts 2 Woman dum ſofa fuerit, or dum caſte vixen, 
or, dummodd ſolverit falem redditury, or [Law u- 
-erit talem redditruns in” afl ehiele. Caſes, if there'bd 
not a performance according to the Limitation, 
it determines the Leaſe ; bur ic is otherwife where 
Rent is reſerved upon Condition,for there is a Con: 
trac between the Leflor ati Leſſee, Vaugh. 32. , 
In altCafes where after a Condition an Intereſt 
is' limited to '4-'Stranger; akhough' it be-'by e- 
"eſs words of: the Condition/'yer for the bejeht 
' of the Strangeriie- ſhall be: conſtrued to be ai 
mitation; Ferrand and -Ramſeys ' Cafe," in Lemrd 
A Limitation | — wk Eſtate without: 
Entry or Claitn; but there muſt be anaRual Entry 
t6'deftroy 4 Condixion; 2 Rep.1337' OO 
Nv Condirihyt or Linticatior 'framed by the 
Party in” his 'De&d-/can' make one'and the fe 
Eftace'to' ee3 at one time? as tovne Peri, i 
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he in eſſe as to another, or to ceaſe at one time 
and revive afterwards, '6 Rep. 41. 

If a Limitation of an Eſtate in Lands be uncer- 
tain, ſiich-a Limitation is not good in Law, but 
void, Hill. 22 Car. B:R. For the Law cannot tell what 
conſftrutt;on to make of *ſuch Limitation, by reaſon of 
the incertainty off it, wor bow to direls the Eſtate limit= 
ed, and "therefore the Eſtate ſhall remain. as if there 
had been no [ſuch Limitatian. SEG Cr. Eliz, 216, and 
Anderſon.2 58. \\ wi 

There is a difference between a. Condition pre- 
cedent, -annexed to an Eſtare ſubſequent to this 
Condition, .and a Limitation fubſequent- annexed 
wan Eſtate preſently veſted, Hill. 22 Car. B. R. In 
rſpt} of * the incertainty of | the former Eſtate, which 
depends. apon the Condition, and the'. certaitty of the 
later Eft ate which hath no dependency upon the Line 
tation. 

A thing that is expreſly limited in a Will by 
= words,fhall not be afterwards made incertain, 

y general words which follow in the faid Will, 
Hill, 23 Cars B. R. For that were to encounter a thing 
that is plain and certainly known with that, which it ob- 
ſire and doubtful, and 10 make doubts, inſtead of clear- 
at of them. 

& Limitation of an Eſtate to begin after the 
termination of an abſolute Eſtate in. Fee-ſimple, 
s « yoid, Limitation in Law3 for if. the Law 
hold - ſuffer ſuch a Limitation to .be made, this 
would be to ſuffer Perpetuities to be made, which 
the Law doth abhor ; but yet a Limitation of an 
Eſtate to begin after a Fee-limple upon a Contin- 
gency, is a good Limitation, 19 = 1650. ad 

an, K in Fee may never take effett; and (0 7 
Lp Ms Efote ©, Ere-ſomple : and. ſou Pelliand 
hays Cſs is Cro. Ja 
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| Latitats 


N the: Cafe of Abbot againſt Camby, . Hill. 1656; 
FE B.S. It was ſaid by the Court, that a Eatitat tay- 
70t i(ſue out of 'this Conrt into the County of Middleſex, 
except the" Court removes ont of Middleſex; for if the 
Conrt removes 'ont of Middleſex; then the Proceſs in 
Middleſex muſt be a Latitat, and in the County where 
the Court is the Proceſs muſt be a Bill, . a it ipayyn 
Middleſex before the Court removed, © © 1 
. 'A Latitat out of this Court is in the:natare/of 
an Original Writ, called a clauſkm frepit returnable 
in the Coramon Pleas otit of the Chancery, non 
which they proceed in the Common Pleas, Mic. 
1649. B, S.. And is of Antiquity beyond the Memury uf 


= —_— 
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PH E -Mareſchal of the Mareſchalſea of ti 
Court'is intended to be always*preſentin 
y Court ' while the Court is ſitting,” 21 C#: 
BR. For it is bis Office to be always attending upin th 
Conrt to execute his Office in rilation t6 the Court wn 
all occaſrons- that may fall out ſitting the Corr iand 
is fable for his abſence, and hu nin-attendanioe k i 
Forfeiture of his Office, Hill. 21. and 22 Cav, 2 Regs 
is B, R. It. ; | ; tra = 
''  Vonſtraiice; ae 
Ne Perſon ſhall be compelled to ſhew a" thing 

1n pleading,which bycommon intendmenths 
cannot haye knowledge of; 22 Cat: B. 'R:; -5$ y” 
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fel. 3. For the Law doth not require unreaſonable things 
tobe done. 

Where a Man pleads any Deed, which is the 
ſubltance of his Plea or Declaration, if he dorh 
not plead it with a profert in Caria his Plea or Des 
caration is naught upon a Demurrer, and if he 
doth plead it with a proferr, if the other party des 
mands a ſight of it, he cannot proceed till he hath 
ſhewn it, and if atter the other Party hath had a 
fight of it, if he demands a Copy of it, he cannot 
proceed till a Copy is delivered to him, 


Notion to the Conte, 


Mes is a ſpecial day for Motions in this 
Court by the ancient Courſe. I ſuppoſe it 
s ſo, becauſe the Court and Council cannot be 
ſo well prepared to ſpeak in folemn Marters ort 
that day, in regard of the Lords-day which im- 
mediately precedes, Mich. 22 Car. B. R. Yet Mc- 
tions are made upon any day as the Buſineſs of the Court 
o the day will permit. 

One ought not to move the Court for a thing 
againſt which chey have delivered their Opinions, 
Trin. 22 Car. B. R. But cught to reſt [atisfied with 
the Tudgment of the Court, and to ſubmit thereunto. 

Where a Motion hath been denied, the fame 
Matter ought not to. be moved again by another 
Council without acquainting the Coure thereof, 
and having of their leave tor the ſame. 

If Monies be upon a Morion ordered to be 
brought into the Court, and are accordingly 
brought in, they ought not to be taken our of the 
Court, but upon a Motion and Rule of the Court 
made therein, Hull. 22 Car. B. R. For when they 
me brought into the Court, they are in the Cuſtody of 

| A a the 
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the Court, and to be diſpoſed of by the Direftion if 
the Court only, 

If any thing be moyed to the Court upon a Re. 
cord, if the Record upon which the Mation is 
made be npt in Court when the Motion is made, 
the Court will make no Rule upon ſuch a Motion, 
Hill. 22 Car. B. R. For the Court will be ſatisfied by 
the Record, whether the matter of the Record uy 
which the Motion is grounded be ſo as is ſuggeſted b 
the Council, and will not reſt upon Suggeſtions mate at 
the Bar ; for the Court judges not upon allegata onj, 
but upon allegata & probata. 

If there be divers Rules of the Court made in 
a Cauſe, and the Party intends to move upon theſe 
Rules, he muſt produce the Rule that was liſt 
made in the Cauſe, and move upon that, Paſc 
23 Car. B. R. Yet it is neceſſary alſo to bave the Rult 
and Copies of the Affidavits made in the Cauſe, to js 
tefie the Ccurt how the Cauſe ſtands in Court, ard boy 
it hath been proceeded in frem time to time, and aw 
the Rules depend upon one another ; but the laſt Ruk s 
the moſt material. 

One Party ought not to ſurpriſe another by x 
Motion in Court, but he ought to move in ſuch 
convenient time, that the other Party againſt 
whom the Motion is made, may have time to bt 
heard, and to make his Defence, Paſc.23 Car. Bk. 
And thas the Court will grant. 

It is againſt the Rule of the Practice of ths 
Court to move Matters in Law upon the laſt day 
of any Term, except it be where the Caſe isp- 
remptory, or of neceflity to be moved then, Pi 
23 Car. B, R. Becauſe the other Party cannot have tun 
to make his Defence by anſwering the Mction, and ibs 
day is a day appointed chiefly for Motions to prepare Bu 
weſſes againſt the Aſſizes or next Term 10 come. tk 

nc 
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One ought not to moye the Court for a Rule for 
a thing to be done, which may by the common 
Rules of Practice of this Court be done without 
moving the Court for it, much Jeſs ought the Court 
tobe moved for the doing of that which is againſt 
the common Rules and Pracice of the Court, 
24 Car. B. R. For the Ceurt u not to be treubled with, 
wor the Client put to the charge of needleſs Motions, nor 
of Motions not to be gramed, and the former ſort of 
ſub kind of Motions do [avour of Ignorance, and the 
later of too much Preſumption \ the former are to put 
the Court to needleſs Trouble, and the later are moved 
apainſt the Honour of the Court. 

When a thing queſtionable between the Parties 
sto be moved to the Court tor the fetling there- 
of; he that intends to move ir, muſt give the ad- 
verſe Party timely notice of the day (as near as hg 
ca) when he will move jt, Mich. 1650. B. S. 4nd 
wp what he intends to move, that he may be prepared 
jv anſwer the Motion at the time when he moves, for 
tbe quicker diſpatch of Buſineſs, and for the ſaving of 
farther Charges. 

It a Rule of Court was grounded upon an 4 
davit, he that will move the Court to ſet aſide 
be Rule, muſt when he moves produce the Copy 
of the Affidavit in Court, Hil. 164g. 22 Feb. B. $, 
That the Court may be informed upon what grennds the 
be was made, and whether there be cauſe ſhewed 
wn the Motion [ufficient to induce them to ſet aſide thg 


I is againſt the caurſe and Practice of the Coure 
any Perſon to make a motion in his own 
Cauſe, 24 Maii, Paſc. 1650. B. S. So ſaid in ozs 
Thruſton and Maſons Caſe, viz. For g Gounſellbor to 


it. 
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When the Court doth grant a Motion for a Hs 
beas Corps, Certiorari, Mandamus, &c. of 9Ives 
Judgment in any Caſe, there' is 1 s. paid to the 
Box, but the*laſt day of a Term there is paid to 
the Box 2 s. for every Motion granted, and 1 ,, 
for every Motion denied. 

* It is not uſual to move for a Trya! at the Bar 
upon the laſt day of the Term, 2 7«/;z, 1650.B.S. 
Nor for the Secundary to make a Report, ner for a Pro 
bibition, nor to wacate a Fudgment, or ſuch like Cafe 
of Diſpute, except both Parties be in Court; and are co 
rented with the Motion, and prepared 10 ſpeak in i ; 
and if ſuch Motions be made, the Court will make m 
Rule up.n them. ©: "N74 

The three laſt days bf-the Term, if it be an 
Iſſuable Term, ' are *appoifited to hear Motions 
only, and no other Buſineſſes, except upon ſpecial 
Occaſions; buit-if it be -not an Iffluable Term, 
then the two lift Yays are only for the hearingof 
Motions; for*in thoſe Terms there is leſs occahon 
for Motions than in Hſuable Terms, 30 Far. 1650. 
B.S. The Iſſuable Terms are Hillary Term and Trinity 
Term, and they are ſo called, becauſe though there ke 
Iſſues joyned in every Term, yet not ſo many by much, « 
in theſe Terms, in regard of the Cauſes which are tohe 
tryed (all England over) at the Aſſizes, which dofi 
low in the next Vacations after the. ſaid Terms, \i. 
The Lent- Aſſizes, and Summer- Aſſizes, as they are cn 
monly called. 

In the Caſe of one Topleſs veri. Rag. Hill. 1657. 
Tt was ſaid that one ought not to move for ſevnd 
things in one Motion, and therefore upon a Motion tid 
one in an Ejettment might be made party to. defend bs 
Title, and that he might alſo imparl to the next Tem, 
the Party was admitted to be made a Party, and order 


ed to move again at another time for an Imparlance 
T | mo 


- 
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move two things in one Motion, the Court calls graft- 
ing upon @ Motion ; but ſuch Motions bave becin often- 
thnes allowed. oy 1.099 YR wa ob 4 

By Glyn Chief Juſtice, It is not the Cuſtom or 
the Practice of the Common Pleas tor a Serjeant 
at Law to move for a Clerk of the Court, and 
afterwards for his Client, Mich. 1655. B. S. For it 
ſeems it z5 not intended there, that he doth move with- 
cut @ Fee for a Clerk of the Court, and therefore if be 
ſend be ſo heard, he would have a double Motion at 
one time, which no Court doth allow ; but in this Court 
t.s uſually done, ſo that it ſeems the Council here are 
mare civil to the Clerks of the Court, thanthey are in the 
Common Pleas. 

Every Perſon who makes a ſolemn Argument 
atthe Bar is allowed by the Court a Motion for 
his Argument, 


Dan-llatgnhter. 


A: Grand:Jury may find a Bill of Man-ſlaughter 
. . to be Billa wera per infortunium, Pac. 23 Car. 


BR. 2. 
Yotrtgage. 


F Lands be mortgaged to one, the Intereſt in 
Law in theſe Lands is in the Mortgagee before 
the Forfeiture of them, Mzch. 23 Car. BR. R. Fir he 
bath purchaſed the Lands upon a valuable Conſideration, 
«the Law will intend, and though the Mortgagor may 
redeem them in reſpec} of the Agreement betwixt the 
Parties, yet it is mot known, whether he will do it or 
w'; for it is in bis power to do it, or not to doit, and if 
be do it not, then the Eſtate in Law is abſolute in the 
Mortgagee without «ny other At to be done to paſs the 
Eftate, but the Mortgagor hath an equitable Right «of 


Redemption 
Aa 3 Where 
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Where a Mortgage 1s forfeited, the Mortgagor 
may bring an Eje&ment without an a&ual Entry, 
for he is in poſſeſſion upon the executing of the 
Conveyances; alſo in an Ejze&ment to be brodghe 
upon it, Leaſe, Eztry and Oifter muſt be confefled, 
which is fufficient ; but where a Condition is to 
be defeated, there muſt be an a&tual Entry before 
the Party can bring an Eje&mence. 


Deluage. 


NE Meſuage cannot be appurtenant uttto 
Q another Meſnage, Mich. 24 Car. B. R. Firs 
Meſuage 15 an entire thing of it ſelf, and thereſo 
carmt be appartenant to another thing 5 for that which 
appertains to another thing, may be ſaid to be part of it, 
and ſo not entire of it [eif. 

By the Grant of a Meſuage, cum pertinencii, 
the Stables, Barns, Onr-houſes; Gardens and Cur- 
titages do pats; but Lands do not paſs properly ,s 
appurtenant to a Metuage 3 but if a Leaſe be of a 
Meſuage with the Lands therewith uſed, or there 
with uſually letten, there Lands will paſs with it, 


| a Bn” Mon -_ ho 
—_— 


— 


Non-ſutt. 


HERE + a difference between a Ne-[ui 

and a Retraxit ; a Nofr-ſuit is always upoii 
' a demand made for the Phaintiff t6 appet, 
and he makes. defatile; a Rerraxit is when 6 
Plaintiff is preſent ih Court; a Retraxic is a BY 


[3 


of all other Actions of the like Natare , but” 


a Nor-ſutt is not , -untefs it fome particulat 
Caſes ; for it may be the Plaintiff hath miftaken 
ſome- 
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me thing in his Declaration, or that his Witneſſes 
who ſhould prove his Aion are not preſent. 

A Norn-ſuic in an Appeal of Murder, Rape, 
Robbery, &c. after appearance is peremptory, and 
this is infavorem Vite, Co. Lit. 135, 139. 

In real or mixt Actions, the Non-ſuit of one of 
the Demandants is not the Non-ſuit of both, for 
he which makes default ſhall be ſummoned and 
ſwered ; but regularly in perſonal Actions the Non- 
{uit of one Plaintiff is the Non-ſuic of both, unleſs 
in ſome particulars, 1bid. 

Upon a Tryal when the Jury comes to deliver 
intheir Verdict, and the Plaintiff is called to hear 
the Verdict ; if he do not appear after he is thrice 
called by the Cryer of the Court, he is to be Non- 
ſuted, and the Non-ſuit is to be recorded by the 
Scundary, by the dire&ion of the Court, at the 
Prayer of the Defendants Council, Hil. 21 Car. 
B,R For the Court will not order it to be recorded, 
except the Council pray it for the Client. 

he Court cannot compel the Plaintiff to ap» 
pear and ſtand a Verdict; but if the Plaintiff ap- 
pears, or his Council, or Attorny appears for him, 
he cannot be afterwards Non-ſuit, but the Jury 
muſt deliver in their Verdid, 

The King cannot be Non-ſuited, becauſe in 
Judgment of Law he is always preſent in Court, 
but his Actorny General may enter a Nolle pro- 

n 
Mir a'Demurrer joyned, if the Court gives a 
day over, the Plaintiff may be Non-ſuit, for the 
Plaintiff is then demandable, Co. Lit. 140. a. 

After a Judgment qued computet the Plaintiff 
thay be Non-ſuited, becauſe it is but an interlo- 
catory Judgment, but after any other Verdi& 
whereupon a final Judgment is to be given, he 
(annot, Aa 4 When 
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When a Plaintiff is Non-ſuit, if he will again 
proceed in the ſame Cauſe, he muſt put in a new 
Declaration, and cannot proceed upon that De- 
Claration, whereupon he did proceed in the Cauſe, 
and wherein he became Non-ſuit, 22 Car. B. R. 
16 Apr. 1650, B.S, For by his being No»-fuit it ſhal 
be intended that he had no ſuch cauſe of Suit as hede 
clared in, and ſo that Declaration is woid, and be hath 
no day in Court. 

The King of Spain hath been Non-ſnit in Ey- 
land, Mich. 22 Car. B. R. And this ſtands wit 
reaſon ; for if a Foreign Prince will take the benefu 
the national Laws here, he muſt proceed and ſtand 
the Rules and Orders of the Court wherein he prefers bs 
Aion, 

If the Plaintiff will not proceed upon his De- 
Claration, as he ought to do by the Rules of the 
Court, the Defendant may Non-ſuit him, Mi. 
1649. B.S. Qu. ! 

Although upon a Tryal the Plaintiff be called 
to hear the Verdi&, and do not appear to hear 
the Verdi when he is called, and thereupon the 
Court dire& the Secundary to record the Non- 
ſuicz yer if afterwards the Plaintiff do appear be- 
fore the Non-ſ{uir be afually recorded, the Cour 
may proceed to take the Verdict, Trim. 165 1. B.s. 
For it is not a Non-ſuit until it be recorded by the 
Secundary,'and then it is made part of the Read, 
and is in the nature of a Tudzment again#t tit 
Plaintiff. 

If the Plaintiff be not ready at the Tryal wizn 
the Jury is called and ſworn, the Court may; cal 
him Non-ſuit. By Rell Chief Juſtice, 1651. B.S. 
For it ſpall be intended he will not proceed in his Cay! 
any farther, yet ſometimes the Ceurt hath ſtayed « 
while in expeflation of bis coming, and making good bs 
* Action. , 
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Nolle Proſequi upon part of a Record. 


j Noelle mg is where there are divers ues, 

or an Iflue and Demurrer in one caule joyn- 
ed. between the Plaintiff and the Defendant, and 
the Plaintiff enters upon the Roll, a Noelle Proſequi 
that is to ſay, That he will not proceed upon one 
or more of the Iſſues or Demurrer joyned, yet he 
may notwithſtanding ſuch Entries proceed to 
Tryal upon the reſt of the Iſſues, Hl. 23 Car. B.R. 
Or to argue the Demurrer. 

In an Action brought againſt three, one of 
them pleads the General Iſſue, and the other two 
ſpecially ; the-Plaintiff demurs to the ſpecial Plea, 
and tries the General Iſſue, and recovers a Ver- 
d&, and hath his Judgment, and before any Judg- 
ment 1s had upon the Demurrer he enters a Nelle 
Priſequi as to the Demurrer, and it was held, 
that if the Nolle Proſequi had been entred before 
the Judgment, it had diſcharged the whole Action, 
for it had been in the nature of a Releaſe in Law, 
to the others; ſo alſo it had if Judgment had 
been againſt them all, and the Plaintiff had en- 
tred the No/le Proſequi for the two, for Nan-ſuit or 
Releaſe, or other diſcharge of one, diſcharges all 
the reſt, Hob. 70, 

A Retraxit before Judgment, as to one De- 
kndant releaſeth all the reſt, but after Judgment 
it ſhall only extend to him for whom it is entred, 
I Rolls Rep. 233. 


Nulance. 

Nuſance made in a Port or Haven by the 
linking of a Ship there, ought to be removed 

by the Owner of the Ship, and if he do not, he 
may 
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may be endiced for it, for making a comma 
Nuſance, 21 Car. B. R. For it is prejudicial to the 
Common-wealth in hindering 4 Navigation and Tra, 

An Adion upoh the Cafe ought to be brought 
againſt one that makes a private Nuſance, and he 
ottght not to be endicted for it, Paſc. 23 Car. B. R, 
For Endift ments ought to be in the Kings Name, and 
av _ to be preferred for Offences done againſt the 
Pablick, and not for private Inaries. 

A common Nufance niay be abated or remoyed 
by thoſe Perſons who ate prejudiced by it, Paſ 
23 Car. B. R. And they are not compellable to bring 
Adtions to remove then. 

Any Perfor! may juſtifie the cutting down of 4 
Poſt ereRed iti the Kings High-way ad commu | | 
mHichmentum of the Kings Subjects. 

If a Man have particular Damage by a fout || P 
drons Way, he is generally without remedy, bs ÞR 
caufe it ought to be repaired by ſome Townſhip Þ te 
or Vill againſt whom an Adion will not lie, but Þ t: 
only an Endi&ment, Yaugh. 340. G 

| Int every Houſe four Things are defired ; 1. Hs NR 
bltatio hominis. 2. Delattatio Inhabitantis. 3. Nr fl th 
cfſitas hothintis; and 4. Salubritas Aeris, and for 2 Nd 

Nuſance mads to all theſe, excepting only delefatis It 
bomtinis, art Aion will well lie, 9 Rep. 58,59. Mi 


Nomine Þene. th 
A Nomite Pttnz for the non-payment of 1 
Rent, ought to be legally demanded, if the 
Rent be behind, as well as the Rent is to be & 
manded before the Grantee of the Rent can dr 
ſtrain for it, 21 Caf. B. R. For the Nomine Pcnz 
is of the ſame natttre as the Rent is, and is iſſuing 0 
of the Land, out of which the Rent doth iſſue and'ſ# 
wout of the realty, Hob. 52, 6 , 
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th an Avowry for Rent, the Defendant avowed 
for 5 4” Rene fſach a tay; and 20 /. for a Nomine 
Pad in not paying of it, but laid no 4ftual de- 
mand of che Rent, bur concluded his Avowry 
for ths diftreſs of the 25 /. the Court here held 
thir the Avowry was inſufficient fbr the 20 /, 
; | Nokine Pane for wane of a demand, btit held che 
, | Diſtreſs good for the 51. and he had i returt 

wetioran adjudged to him thereupon, Hob. 133. 


d | 

c J2otice. 

, HE Plaintiff and Defendane are both bound 
1 at their peril to take notice of the gerieral 


wm» | Kikes of Pradtice of this Cotirt ; but if there be a 
feckat particular Rale of Contt trade for this 
in I Plaihtiff or for the DefenUant, he for whorii the 
ve- || Ruke is made, onght to give notice of this Rule un- 
kip I] to the other ; or elſe he is not bound generally to 
but |] tzke notice of it, nor ſhalt be in contempt of the 
Cort, although he do tot obey it, Paſc. 24 Car. 
He PAR: Mich. 1649. B. S. For penerdl Riiles ate the 
Ne- If piteral PHaftice of the Court, whereof every onie ruſt 
ra Nuke tice of that bath to Jo there; biit particular 
Fatio WO halt at midide upon particular and texttaordinary 
Matters happening in the Proceedings upth the motion 
of ht of the Parties madt to the Court, of which the 
thr tay be ignorant, and thertfore is to bawve notice of 
of a Yiben given unto him. 
f the Court is bound, 2x Offcio, to take hotice of 
» & [il Matters which do y i aps upon the Record de- 
ding before them, but of Mattets debors, wis. 
Io ſearch the Almanack for Days, and to com- 
pms Times mentioned in the Record, they are 
, Twas ex Officio, to do it, 21 Car. B.R. 24 Car. 


The 
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The Court is not bound to-take notice of the 
New Stile, but of the old:Engliſh Stile, 21 Car.21 
B. R. For the Old is that whereby all Accounts. in the 
Common Law are puided, and not by the New which 
3s Foreign, and goes ten days before the Engliſh Still 
or Account , the Old Stile is called the Julian Accoun, 
and the New Stile is called the Gregorian ; the for- 
mer was made in the time of Julius Czfar the Em- 
peror, the later in the time of Pope Georgory XIIL 
The Plaintiff ought to give the Detendant eight 
days notice excluſive, before he executes his Writ 
of Enquiry of Damages, fo it is upon a Ni/s pri 
Tryal- in Zoxdon. or Middleſex, where the: Deter- 
dant lives within forty Miles of London, or clic the 
Court will quaſh it, although he have executedit, 
and put him to a new Writ of -Enquiry, or anew 
Tryal upon payment of the . Defendants Colt, 
upon the motion'of the Defendant made to the 
Court of his want of ſuch notice, and Afidarit 
thereof made, 7rin.22 Car.B.R. and Paſc.1652.Bk, 
But if the Defendant lives, 40 Miles cr more from Lot- 
don, then it muſt be 14 days excluſive after notice, ex 
ſroe is meant that the day upon which the notice 1s gion, 
a not to be one of the eight days, but the Writ is,tabt 
executed upon the ninth day 3 and ſo lung notice is 
be given that the Defendant may hawe time . ſuſjcim 
70 defend himſelf by his Council, and Witneſſes uponiht 
Evidence given againſt him before the Sheriff and ttt 
Fury by + Plaintiff. | 
The Common Law doth-not take notice of the 
Intentions of the Party to. do any unlawtul Ad, 
Except it be in caſe of High Treaſon, Trin. 22 
B. R. For Mans Law is to.regulate the words as 
attions of Men, and not the thoughts, of which it «at 
not have conuſance; but Gods Law extends 10 il 
Thoughts, and tends to the regulation of them alſo, ; 
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This Court is to take notice of a general Statute, 
wiz. Such a one as concerns the Publick ; for that 
s become a general Law that, every Perſon is 
bound to take notice 'of, but not of a particular 
Statute, which concerns ſome particular part of 
the Kingdom, or particular Perſons only in their 
private Intereſts; thoſe publick Statutes are proved 
by ſhewing the printed Statute Book, but. a parti- 
cular Statute muſt be proved by an Exemplifica- 
tion or Copy examined by the Record it ſelf, Afich. 
24Car. B. R. 

If a Declaration be engroſt,and put into the OF- 
fice, although ir be not filed, yet is the Defendants 
Attorny bound to take notice of it, Mich. 22 Car. 
BR. For it is the Duty of the Plaintiffs Attorny, 
ty put the Declaration into the Office, and the Officer 
in the Office is to file it, and though it befiled, yet may 
the Defendants Attorny take a Copy of it. 

None is bound by the Law to give notice to an- 
ather of that which that other Perſon may other- 
wiſe imform himſelf of, M:ch.22 Car. B. R. except 
he tye himſelf by ſpecial Covenant and Agreement to do 
it; for the Law will not put an unneceſſary treuble upon 
my Man without his own conſent. 

No Man who is a Stranger to a Deed, that 
hath an Eſtate by way of Remainder, or other- 
wik, ſhall forfeic or determine his Eſtate by virtue 
ef any Proviſo in ſuch Deed, unleſs he have notice 
of it, 8 Rep. 92, | 

Where a Man is bound to. do a thing by his 
own, Bond there needs no notice, becauſe he hath 
obliged himſelf .by his own act. to do it, but no- 
tic muſt be given of, ſecret Things, or Things to 
tedone by a third Perſon. 

If one do commence an Action in this Court 


© zzinſt another, and -joyns Iflue, and yet doth 


noc 
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' not proceed to a 'Tryal in his Aion by the ſpace 
of a whole year next after he began his Suit, he 
ought atterwards by the Rules of the Court to 

ive the Defendant one whole Terms notice that 
he will try his Cauſe before he proceed to a Tryal 
therein, Ach. 22 Car. B. R. For his delay migh 
give occaſion to the Defendant to- concetve that he nr 
rended to let his Aion fall, and ſo to neglet# to mh 
proviſion for his defence at the Tryal 3 and therefore i 
3s but reaſon that be ſhould have more than ordinary 
notice in an extraordinary Caſe. 

Where a Cauſe hath continued in this Cour 
four Terms without Proſecution , before Ihe 
joyned, the Defendant is to have a Terms notice 
to plead before Judgment can be entred again 
- Him by defaulc. 

If notice of Tryal be given in Londen or Midd+ 
ſex, and not tryed that ſitting, the Plaintiff may 
try it the next ſitting upon two days notice; 
but if not tryed at the next ſitting, then new 
notice is to be given as at the firſt, viz. eight day, 
Per Magiſftrum Liveſay, & al. &c. Paſc.21 Cart, 
Repts. 

f a Cauſe hath continued four Terms without 
Proſecution before Iflue joyned, the Defendant 
to have a Terms notice to plead, &c. before Juds 
ment can be entred by default; if after Iſhe 
joyned, a Terms notice of Tryal. Per Magifrm 
Liveſay, & al. &c. P. 21 Car. 2. Regis. 

If notice for a Tryal be given to the Defendat 
himſelf, or to his Actcorny, this is a good notice; 
but if notice be given thereof to the Councildl 
the Defendant, it is not a good notice, Hzll.22 Cn 
B. R. For Council are not bound to take notice of ful 
a warning for a Tryal, nor to give the Client noi 
thereof ; and it may be though one have been jou 
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of Council with the Defendant in other Buſmeſs, or in 
the Cauſe to be tryed, yet he may not be of Council at the 
Tryal 3 nor is it the part of a Councellor to ſollicite bis 
Chents Buſineſs. 

The Plaintiff and Defendant are both bound to 
take natice of ſuch Rules ot the Court as do con- 
cern the Praceedings of their Cauſe at their own 
perils, Hill, 22 Car, B. R. For if they know them not, 
jt they may inform themſelves by their Council and 
Attornies > but this is only to be underſtood of the 
general Rules, and not of particular Rules made upon 
th motion of either Party, for of ſuch Rules there oug bs 
to be notice given to the Party concerned by the other, 
far whoſe advantage the Rule is made, Palc. 24 Car. 
BR 


When Council are to argue a Matter in Law in 
Court, the Judges ought to hays notice thereof 
given unto them before the day, except it bg 
where the Court have appointed a fet day for it, 
orif there be not ſuch notice given, then the cauſe 
s to be put in the Paper of Cauſes, that it may 
come on in courſe to be ſpoken unto, Paſc.23 Car. 
BR, And by putting it in the Paper the Judges bave 
utice, for they bave a Paper of the Cauſes to be ſpoken 
tom matter of Law the day before they be ſpoken to by 
te Officer 4 the Court. 

f the Plaintiff or his Attorny do give notice 
unto the Solicitor of the Defendant,that he intends 
totry his Cauſe at ſuch a time ; this is a good notice 
of the Tryal, although ic be not giyen unto the 
Iefendant nor his Attorny, Paſc, 23 Cor. B, R. 
for- it is the Duty of the Sollicitor to inform his Client 
\it, and if be doit not, it ſhall be accounted the folly 

Client, to entertain a Sollicitor thqs is ſo care- 
ls in bis Buſineſs, and in this caſe there is na defaul 
athe Plaintiffe | 
The 
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The Defendant ought to have eight days notice 
excluſive of the day of notice of the Tryal of 
the Plaintiffs Cauſe before it be tryed, if he live 
ewenty or thirty Miles off from the place where 
the Cauſe is to be tryed ; but if he lives forty 
Miles off or above, he ought to have fourteen 
days notice before the Tryal, Trin. 23 Car. B.R. 
That the Defendant may have convenient time for bis 
Feurny, and to prepare his Council and Witneſſes fa 
his Tryal , and if due notice be not given, the Cour 
upon motion will grant a new Tryal, becauſe be wa 
ſurpriſed in the Tryal for want of due notice. 

The Plaintiff may if he pleaſe give the Defen: 
dant notice when he intends to try his Cauſe the Þ 
ſame day that he hath joyned Iffue wich the De- Þ « 
tendant in the Cauſe to be tried betwixt them, , 

If the Plaintiff gives the Defendant notice of F * 
Tryal for the Aflizes, and doth not proceed ac: 
cordingly, he muſt before he Tries his Cauſe gire Þ # 
new notice. q 

If one be bound by the Rule of the Court o || * 
give unto another perſonal notice of a thing, its | 
not ſufficient that notice be left at the Dwelling | * 
houſe of the Party, Mich. 23 Car. B. R. For perſoul | 9 
notice is notice given to the Perſon of the Party bimſe, | * 
and not to another, or at the Dwelling-houſe of the Paryi a 
for notice may be given there, and yet the Party mi 
not know it , and uſually where perſonal notice is ut ff © 
given for the Party to do a thing, it is very penalt I fi 
him if he do it not, upd 

It is ſufficient upon an Aion of Treſpaſs al Þ 2 ) 
Eje&ment brought to try the Title of Land, if Þ 7m 
the Tenant in poſlef{ſion of the Land, have a Coy tenc 
of the Declaration in Eje&ment delivered to hin {* 
or his Wife,although he be but an under Tenantd 
the Land, and although no notice thereof is gin (ers 

(0 
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t6 the propper Tenant, or to the Owner of the 

Land whoſe Title is concerned, Hil. 23 Car. B.R. 

and Paſch. 24 Car. B. R. For the peoſſeſſicis of the Land 

is only recoverable in this Aftion, and that doth chiefly 

emeern the Tenant in poſſeſſion of it 5 and it is be pro- 
ly is Law that is to difend the Title. 

A Clerk of Commiſſioners of Sewers is ſuch 4 
Clerk as the Law takes notice of, Hill. 23 Car. B.R. 
Fir be is an Officer appomted by Att of Parliament. Q. 
Vide the Statute. 

Ifche Panel of the Jury impanelled to try a Cauſe 
tereturned, and the ſame be afterward altered or 
changed before the Tryal, the other Party ought 
to have notice of it, otherwiſe it is a ſurprizal of 
of the Party, Paſc. 24 Car. B: R. For be may not by 
that means be prepated for his Challenges, not to prove 
them 


If the Plaintiff gives notice to the Defendant 
fora Tryal, and there is no Jury returned to try 
the Cauſe, ſo that the Cauſe cannot be tryed at 
the day appointed, if the Plaintiff will afterwards 
ry his Cauſe, he miſt give the Defendaht new 
notice of this Tryal, Paſc. 24 Car. B. R. Elſe the 
Defendant cannot be able to know againſt what time he 
mit attend to make his defence 3 and thete was no de+ 
fault in him that the Fury did not appear. 

By the courſe of the Court,the Defehdarit otight 
to have eight days notice exclufive of the execu- 
ting of a Writ of Enquiry of Damages, as well 
upon a Judgment given upon a Demurrer as uport 
2 Judgment by default, Inquiry of Aﬀets, &c 
Trin, 24 Car. B. R. That he may prepare to give Evis 
dexce to the Fury that ate to exquire of the Damages, 


fa the mitigation of then, 


This Court is not bound to take notice of Or: 
ters made, and of things which are done WI 
17.08 
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Aflizes, although it be by a Judge of this Cowr 
becauſe he acts not there as a Judge of this Coun, 
Mich. 24 Car. B. R. For the Fuſtices of Aſſize, &c, 
do att by ſpecial Commiſſions, and not as Tudges of the 
Common Law of any of the Courts at Weſtminſter; 
but the manner is upon an Order made at the Aſſize, 
ro pet it drawn up by the Clerk of the Aſſizes, and tu 
move the Court the next Term to bave it made a Rule 
of Court, and when that is done both Parties ſhall be 
bound by it. 

When either the Plaintiff or Defendant doth 
intend to move the Court in any matter which 
may prove diſputable, the Party that thus intends 
to move ought to give notice to the other Party, 
that he doth intend to move the Court in it, and 
to expreſs for what he will move, and when, Mi, 
1650. B, S. That he againit whom the motion is tobe 
made, may ni be ſurprized, but may bawe time topre 
wide, and may attend the Court to defend himſelf and 
anſwer the motion, which the Curt will give las 
time to do, ſo that if ſuch notice be not given, him, the 
motion will be to no purpoſe as to the deciding of the 
difference in queſtion. 

If the Plaintiff doth tell the Defendant that he 
will try hjs Cauſe the firſt ſitting in the next Term, 
this is a good notice given of the Tryal, although 
be do not expreſly ſay upon what day of the 
month or week it is, Mich. 1649. B. S. For the De 
fendant may. inform himſelf of the preciſe day whe 
that ſiting will be, the ſittings being [ct up in the Kugs 
Bench Office as ſoon as they are appointed by the Lui 
Chief Juſtice. 

If che Plaintiff do give unto the Defendant nv 
tice for a Tryal, betore Iflue is joyned in the 
Cauſe; this is no, good. notice, Hil. 1649, 5 Ft 
B, S.. For before Iſſue joyned there, x nothing 10 be Lt 
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and ſo this is a ain notice, and to ho purpoſe, and it 
maj be there will newer be any Iſſue or Tryat, and ſo the 
Party, if he fh:tel# attend npon [ach mtice, might loſe 
bis Pains and Coſts. 

There cannot be any motion mado for 4 TryaÞ 
at the Bar until Iffue is joyned, for until Mae joyn- 
ed there cannot be any YVenire —_y made. 

If the Plaintiff carry down his C2uſe to be trye> 
atthe Affizes, and ir be not then tryed by his owre 
defanlt, bur for want of time, it will not be ſafe for 
him to bring ic down again at the next Aſſizes to 
" it, withont giving of the Defendant new notice 

this Fryal 3 alfo if he donot bring ir down tor be 
tryed at the next Afﬀezes, and yer will ery it at 
another Aflizes after char, he mult give the De- 
tndant new notice before he try it, Paſe. 1650; 
Paſe. 1656, between Askue and Lande, 6 Mai, 
BS. For the Defendant may donbt whether he will try 
ita n0, having deſiſted ſo long from trying it, and ſo 
myht be furprized,. if he ſhould mot Bawe new mice 
of the Tryal, or elſe be put to needleſs trouble and charge 
m attending, in caſe he ſhould not try it, and the giving 
if new notice: 45 very little tronble, | 

The Party that intends to move the Court int 4 
queſtionable Matter, ought to give notice thereof 
wthe Party againſt whom he intends to move; or 
tohis Arcorny or Solicitor; and'nor to his Conneil, 
for ſach norice is not good, 3 Fulii 1650; B; S; 
Fir the Council is nat concerned to take notice of any 
thay but from his Client, nor bound” to ſeek out bit 
Client. to give bins notice: | 

It is a ſifficienr norice far the Plaintiffs Attorny 
torell che Defendants Artorny thar he hath-pur int 
zDeclrration into- the Office: againft his Client; 
and he is not bound to give hint a Copy or it; 
Bb z t3 Nov: 
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13 Nov. 1650. B. S, For there he may take a Copif 


ir, but uſually they do deliver Copies to one ancther 
the Declarations and Pleadings in their Clients Cauſe, 
and it is wery rarely omitted, ſo that now the Attornis 
do expect it. 

Eight days notice is ſufficient to be given for 
a 'Tryal to be had at any Aflizes in England, 
althongh the Defendant live in any place in 
Enpland. 

f one be bound by an 4ſumpſit generally to do 
a thing to another,he ro whom the promile is made 
muſt give him notice when he will have him to 
do it, becauſe it .is in his Ele&tion when he wil 
have it done 3 but if he promiſe that another Per- 
fon ſhall do it to him, there he to whoin the thing 
is to be done, is not bound to give notice to that 
other Perſon when he will have it done, but the 

Party muſt procure it at his peril, 13 Mais 1651, 
Paſc. B. R. For it may be he may not know that other 
Perſon, and there is no privity of Contratt between 
them two, as there is betwixt the other two. 

. Aﬀcer a ne recipiatur is entred into the Judgs 
Book, fo that the Cauſe cannot be tryed at that 
time, if the Plaintiff will try his Cauſe afterwards 
at another time, according to fair Practice, he 
ought to give the Defendant new notice before. 
his Tryal; but in ſtri&nefs of Practice he is not 
bound to give new notice of it, for the firſt n- 
tice is to ſerve for all that Term, and a ne recipis 
zur ſerves only to hinder the Tryal for that day, 
whereon it was ſet down in the Judges Book to 
be tried, and it may be the Plaintiff would har: 
cried it at that day, had not the xe recipiarur been 
entred to hinder him, Trin. 1651. B. S. This is 10 
be underſtood of Cauſes that are to be tryed by the Fudge 


every Term, and ſome days after the Term in London 
: and 
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«nd Middleſex, and not of Cauſes to be tried at the 
AIRES: 

7 is not bound to give notice to another of 
a Rule of Court made againſt him, except part of 
the Rule be, that notice ſhall be given unto him 
of the Rule, Trin. 1651. B. S, For it is intended 
that his Attorny or Soliciter was in Court when it 
was made, and that he did take notice of it from 
them, or elſe that there needs no notice in the Caſe, 
becauſe that the Party ought to have done that which 
bt was ordered to do without the Rule made in the 
Caſe. | | 

If one give notice of a Tryal to the Defendant, 
and yer doth not try his Caule at the day appoint- 
ed, bur doth defer his Tryal for longer time than 
one Term after; if after that he will try it, he 
muſt give a whole Terms notice before his Tryal ; 
but it he try ic the next Term after, there needs 
no new notice ; for if the Plaintiff ery it not, 
then the Defendant may try it by Proviſo, Trin. 
1652, B.S, 

Bue where upon notice of 'Tryal, the Defen- 
dant makes Afﬀhidavit, that he attended with his 
Council and Witnefles, and the Plaintiff did not 
proceed to Tryal ; the Court here will make a 
= for the Secundary to tax the Defendant his 

ofts. 

If the Defendant will try the Cauſe by Provilſo, 
he ought to give the Plaintiff due notice that he 
will try it, and may not take the advantage of the 
notice formerly given by the Plaintiff, 1654. B. S. 
Becauſe it lies in the Election of the Defendant either 
to try the Cauſe by Proviſo, or not to tryit ; and the 
Plaintiff cannot preſume be will try it, being Defendant 
m the Attion, except the Defendant give him notice 


that be will try it. 
Bb 3 When 
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When the Defendant hath given the Plaintiff 
notice of trying the Cauſe by Proviſo, the Plain- 
#iff may allo give him.notice of "Tryal, and both 
of them may return Vez:res, and ſeal ſeveral Re 
cords of Nj; Prizs > but if the Plaintiffs Writ of 
Diſtringas comes firſt to the Sheriff he cannot ex 
ecute the Defendants Writ , but if the Detendant 
comes firſt, and he will not proceed to 'Iryal, the 
Plaintiff may chen bring in his and proceed to 
Tryal if he thinks fic, 

If one give notice to another that he will move 
the Court 1n one thing, and tell him in what; and 
at the time he moves the Court in anocher matter, 
and not in that whereof he gave Notice that bg 
would mopye the Court in this is not good ng 
tice of the motion, but the Court will give the 
Party farther cime to anſwer the motion, By Rel 
Chicf Juſtice ; For by fuch deceitful notice the Pariy 
concerned canuect prepare to anſwer the motion, and [u 
Botice 15 accounted no notice. 

This Court is not bound, ex Offcio, to take notice 
of private Orders made at the Council-Table, By 
Re/l Chief Juſtice ; For they are matters but 

articular concernment, and not matters of Law « 
publick Buſineſſes, whereof as Fudges, they are 10 tok 
2081. 

In the Caſe of King and King, Paſc. 1659. b 
was beld by the Court, That if the Plaintiff do giv 
wrong notice of a Tryal, and after that gives 8 right 
notice, but nat timely enough, according to the Rules f 
the Court 3, thigis a good notice, for the firſ} notice ismt 
taken for any uat4ce. 

Notice given in the night of a Robbery by the 
Party robbed, with an intent that Hue and Cy 
ſhould be made after the Felons, is good notice 
according to the Statute, if ir be given is of 
venicnt 
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venient time after the Robbery was done. By Roll 
Chief Juſtice 3 For is may be it could not be given 


ſooner. 


It is not neceſſary to give notice of a Robbery 
to the Vill that is next within the Hundred whete 
che Robbery was done, and unto that place where 
it was done ; for if the next Vill be out of the 
Hundred, yet notice given there is good notice, 
according to the Statute of Wincheſter. Vide the 
Statute. Vid. Tit. Hue & Cry. 


Niſi Pyfus.” 


HAT no Record of Nz/i P+us for the trying 

of an Iiſlue, at the Aflizes ſhall be ſealed 

ater the end of one month next enſuing the end 

of the Term, Trim. 16 Car. 2. Regis. This is ſince 
altered to three Weeks. 


J2on omittas. 


- the Bailiff of a Liberty do not return 4 Wat- 
rant (made upon a Latitat out of this Court 
toarreſt one in within his Liberty) dire&ted unto 
him, the Party that is prejudiced by his not 
making of a return of it, upon the Sheriffs return 
of a Mandawvi Ballivo qui nullum mihi dedit reſponſum, 
may by the courſe ot this Court have a Writ cal- 
kd a Non omittas dire&ted to the Sheriff of the 
County in which the Liberty lies, commanding 
him to enter into the Liberty, and to make Exe- 
Cution of the Writ, viz. the Latitat, 2+ Car. B.R. 
For Liberties muſt not be priviledged to binder or delay 
tht general Execution of Fuſtice ; and if they of their 
Mmſters do neglett their Duties berein, this Conrt, as 
the Supreme Court, may intermeddle natwithitonding 
Bb 4 then 
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their Priviledges, to put the Proceſs of this Court in 
- 2 that the T.aw may receive no- obſtruttion 
them. 

A Writ of Capias Utlagatum, and all Wiit 
whatſoever at the Kings Suit are of the ſame effet 
as a Non omittas, the Sheriff may enter any liberty 
and exccute them. 


Negative JNeignant. 


A Negative p_ is when the Defendant 
pleads in Bar of the Action, a'negative Pte: 
which is not fo dire& an anſwer to the Aion; 
bur that it includes an affirmative ; as tor inſtance, 
He in Reverſion brings a Writ of Entry in cas 
proviſo upon an Alienation made by the Tenant 
for life, ſuppoſing that he hath aliened in Fee, 
(which is a Fork:iture of his Eſtate) the Tenant 
comes and pleads that he hath not aliened in 
Fee; this is a Negative wherein is included an 
Affirmative 3 for though it be true that he hath no 
aliened in Fee, yet it may be he hath alien«din 
Tail, which is alſo a Forfeiture of his Eſtate. &%: 
the Terms of the Law, Hill. 23 Car. B. R. 


Td 


Oath. 


Fhicers of Juſtice are by the Common Lav 
bound to take an Oath for their due Ex 
: cution of Juſtice, Trin. 22 Car. B. R. $ 
careful is the Law to have Fuſtice done toall Parties, 
Qne that is to reſtifie on the behalf of 2 
Felon or Perſon endi&ted for High Treaſon, or 
other Capital Offence upon an Endi&tment 8 
ne 
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the Suit of the King cannot be examined upon 
his Oath for the 'Priſaner againſt the King, but 
he may be examined withour giving him his Oath, 
Mich. 22 Car. BR. He is ſuffered to give bis Teſti- 
mony for the: Priſoner ' againſt the King, without bus 
Oath in favour of Life. 

By Ghn Chief Juſtice, Trin. 1656. B. S. If Oath 
be made againft Oath in a Cauſe depending in Court, 
ths is 4 non liquet to the Court, which Oatb is true, 
and there the Court will take that Oath to be true, 
which is to affirm a Verdict, fudgment, or «ther Af 
of the Court, and not that which is made.to deſtroy 
them for this tends more to the honour of the Court, and 
to the expediting of Fuſtice, 

The Court will rather believe the Oath of the 
Plaintiff, than the Oath of the Defendane, ifthere 
be Oath againſt Oath, becauſe it is ſuppoſed that 
the Plaintitf hath wrong done him, and that the 
Defendant is the wrong doer, and may therefore 
be rather ſuppoſed to ſwear falſly to prote&t him- 
elf from the Juſtice of the Law, than the Plain- 
tiff that is forced to flie to the Law to obtain his 
Right, Paſc. 23 Car. B. R. 

One that is to be a Witneſs in a Cauſe may kave 
two Oaths given him, one to ſpeak the Truth to 
ſuch kings as the Court ſhall ask him concerning 
himſelf, or other things which are not evidence 
in the Cauſe, and the other to give Teſtimony in 
the Cauſe, in which he is produced as a Witneſs. 
The former is called an Oath upon a Yojer dire to 
ſpeak the truth, Paſc. 23 Car. B. R. 

If a Peer of the Realm be produced as a Wit- 
neſs in a Cauſe between Party and Party he mult 
be ſworn to give Evidence as other Perſons are. 


Dblt- 
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Obligattoh. 


NE ovghe not to be admitted to be a Witneſt 
to prove an Obligation or other Deed, which 
he takes in the name of another, 21 Cay. B.R, 
For if be might be ſo admitted, this would be uton the 
matter to ſuffer bir to be a Witneſs to prove a Bm 
#r Deed made to himſelf, which is not reaſonable; fur 
every Man 1s ſuppoſed to be partial to himſelf. 
If a Sheriff take a Bond of the Defendant 
for his appearance to the Action, upon which 
He. is arreſted by him at the Plaintiffs Suit, and 
the Defendant doth not appear according to 
the Conditioti of the Bond, the Plaintiff may 
by the leave of the Sheriff ſhe this Bond in the 
Sheriffs Natne, and procced to Judgment upon 
it againſt the Defendant; but without his lear: 
it catnot be done, but it is at the Election of the 
Plaintiff to ſte this Bond or not, for he may pre- 
ceed it he pleaſe by Amercements upon the 
Sheriff until he make a return of che Writ dint- 
ed unto him, Hill. 22 Car. B. R. For the Bond ii only 
fo fave the Sheriff barmleſs againſ® what may bis 
bim, if the Defendant do not appear, and doth » 
way concern the Plaintiff, but by Agreement mate «fit 
2witrds betwixt the Plaintiff and him, of which th 
Conrt doth yot take notice, except they be moved in &, 
but the Sheriff eften-times dſſions over the Bond tothe 
Plaimiff to bt fed by him. 
A Bond taken by rhe Sheriff contrary to the 
_ of HY, 6, for the Dezzndants appearances 
An Obligation cannot be delivered as an Eſcrow 


unto the Obligee himſelf, but it may be delivered 
t0 
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© another to the uſe of the Obligee as an Eſcrow, 
Trin. 24 Car. B.R. For the wery delivery of vt to the 
Obligee himſelf, and bis recerving it makes it work as 
s Deed in the wery inſtant of the delivery of it, arcord- . 
ing #0 the effett of the Deed ;, but being delivered t0 
aother to the ,uſe of the Obligee, «t cannot operate ſo, 
becauſe he is no Party to the Deed, nor can take any 
thing by it, but dath only take it as an Eſcrow, and 
# an Inſlrument to deliver it to the Obligee at ſuch 
time, and in ſuch manner as was at the time of the 
ſealing thereof agreed upon. Vide Tit. Eſcrow. 

If anc be bound unto F.S. in an Obligatien of 
twenty . pound» and in the Obligation it {elf it is 
thas, to be patd unto F. D. this Obligation is not 

Trin. 24 Car. B. R. For to  S. - t cannot be 
yd, for the Obligor is not bound t0 yay bim the 
nventy pound in which be is bound, for the lolvendum 
is »).D. and 10 J. D- it cannot be good; for if he 
py bins not the rwenty pound be catinot ſue for it ; for 
the Obligor is not bound wnto him by rhe Obligation, and 
ſathe Obligation is void to all miems; and where a 
Deed ran have no operation in Law, #t is miterly word, 
od it is as if no fuch Deed bad been made. Sed — 
For 1 fee no reaſow why it ſhould wot be a good 'Y 
it is a common thing in Covenant, or if it had been 
mthe Condition of the Bond to pay Mony to # Stranper, 
there had been no doubt in the Caſe, 

If Mony be not paid according tothe Condition 
of an Obligation, the Obligation doth thereby be- 
come a ſingle Obligation, that is, it ſhall be caken 
3 an Obligation without a Condition 3 for the 
benefit of the Condition, which the Oblgor might 
tare taken advantage of by the payment of the 
Mony according to the Condition, is loſt by the 
not paying of it, and 10 it is deſtroyed, a 

1+ 
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Obligation reſts in force, as if ic had no Cond; 
tion annexed to it, Mich. 24 Car. B. R: 

An Obligation is a good Obligation, although 
it do want a date, Hill. 1649. B. S. 8 Feb. For the 
dare is not of the eſſence of the Deed, but the ſealing 
and delivery of it; for if the ſealing and deliver) of 
#t be proved, although the time areciſey of the doing 
cannot be proved, yet jt is @ good Deed. 


OMers. 


us Court may quaſh any Orders made xt 
& the publick or private Seffton of the Peace, 
or made by any other Commiſſioners, it they fe 
good cauſe for it, Mich. 24 Car. B. R. For this Cour 
38 the ſuper-intendent Court over all other Courts, and 
is to regulate their Proceedings, where they be irregula 
and illegal. 

If a Cauſe be put in the Paper of Cauſes, that 
it may be ſpoken unto in matter of Law by the 
Order of the Court, and the Attorny in the'Cauk 
doth not attend the Cauſe at the day, the Cauk 
Is to be put out of the Paper, and not to be putin 
again that Term, Mich. 22 Car. B. R. except wen 
good cauſe be ſhewed to the contrary. | 

\ This Court doth not take notice of Orders made 
in Chancery, Trin. 23 Car. B. R. Nor in any other 
Conrt as to be bound by them, but will proceed accart 
ing to the Rules and Orders of this Court , and if thy 
ſhould do otherwiſe, their Proceedings would be therth 
much interrupted to the prejudice of the People. 

- By the Orders of this Court (the three laſt day 
of the Term) the Judges have no Paper of Cauts 
Either of Records or Conciliums delivered unto them, 
unleſs in extraordinary Caſes by particular u_ 

made 
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made for that purpoſe, for thoſe three days are 
to hear motions, and prepare and ſettle Buſineſs 
for the Aflizes and following Terms, Trin. 23 Car. 


B. R. 

Treſdays, Thurſdays and Satwrdays are the proper 
days by the Orders of this Court to hear matters 
of Law, Mich. 1649. B. S. But chiefly Saturday 
tbe other three days are proper for Motions and other 
Buſmeſſes > but this doth not always hold. 


Dutlawwy, 


HE Court will not reverſe an Outlawry, al- 
though both the Partics conſent to it, viz. 

The Party outlawed, and the Party at whoſe Suic 
he is outlawed, except there be Error afligned in 
the Outlawry, Mich. 22 Car. B.R. For matters of 
Recard are not to be deſtroyed without ſufficient cauſe, 
andthe Outlawry alſo doth concern the King as well as 
the Parties, and therefore not to be overthrown without 


; A 
ere the Defendant 1s outlawed in a civil 
Ation in this Court, if the Proclamation is not 
led the Defendant may reverſe the Outlawry 
vithour any Writ of Error brought by plcading 
19 Proclamation filed, and upon the Cuſtos Bre- 
vi!ws attending the Court with the File of Writs, 
whereby it appears the Proclamation is not filed, 
ths Court will reverſe the Outlawry, but he muſt 
put in Bail co appear to a new Writ to be 
broughe ; but if the Proclamation be filed, then 
te muſt bring his Writ of Error to reverſe it. 
An Outlawry which is grounded upon an 
[nditment, upon the Stature * againſt Forcible 
latry, preferred againſt divers Perſons , may 
C 
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be reverſed as to fome of the Parties endithd, 
and yet may ftand good, as to others that an 
outtawed npon the ſame Endictment, Hil. 22 Co, 
B. R. For. the Outlawries again#t them are ſeven, 
and nit entire, and the Proceedings to the Outlh 
may be good as to the outlawing ſome of them, and th 
Preceedings to the Outlawry as to others may nit k 
00d, +" 
F In'all Caſes where a Suit was commenc't by 
Original Writ, and afterwards it comes by Error 
into this Court, and there is Judgment entre 
thereupon. in this Court, the Plaintiff ſhall har 
the fame Proceſs upon his Judgment as he ſhod( 
have had at the place from whence fach Recor 
came; as. in the Caſe of a Writ of Error upon; 
gment in the Common Pleas, in Debt affirme 
in this Court the Plaintiff may upon this Juds 
ment have: a Capias ad ſatisfaciendum, and u 
a Nom eff inventus returned, an Exigent, and 
thereupon the Defendant ſhall be outlawed after 
Judgment, as the practice, is in the Comma 
Pleas 3 fo alfo where an Action is brought by 
Original inthis Court, the Plaintiff may it hew 
cover Judgment Outtaw the Defendane after fad 
nt, 


By 2 Statute made 4 and $5 illielm;.& Mariz,it 
is enacted, That after the. firft day of Fafer Tem 
no Perfon who ſhall be ourtawed in this Coin 
for any Matrer, Caufe or Thing ( Treaſon and 
Felony only excepted) fhalt becompelled'ro cone 
in Perfor. into, or appear in Pexfon,in this Cour 
to reverſe fuch Outtawry,. bur he may appear by 
Attorny and reverfe the, fame without Bail inal 
Cites (excepr where fpccial Bail ſhall be order 
by the Courr.} 


Alb 
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Alſo that if any outlawed Perfon other than 
far Treaſon or Felony ſhall aiter the firſt day of 
Efter Texm be arrelted _ a Capias Uilagatuns 
out of this Court,the Sheriff who hath taken ſuch 
Peron ( in all Caſes where ſpecial Bail is not 
required by the ſaid Court ) may take an At- 
tornies Engagement under his Hand to appear for 
the 4 and to reverſe the ſaid Outlawry, 
and diſcharge the Defendant from ſuch Arreſt ; 
nd where ſpecial Bail is required, the Sheriff 
may. take ſocurity of the Detendant by Bond, 
. fro or more ſafficient Surgty or Sureties in 
the penalty of double the Sum, for which ſpecial. 
Ball is required and no more, for his appearance 
by Atcorny in Court at the Return of the Writ, 
1nd for performing ſuch things as (ball be required 
by the Court, and after ſuch Bond taken, then 
wy diſcharge ſuch Defendant from, the faid Ar- 


T 

Ao where any Perfon is arreſted upon an 
Oulawry, and cannot within the: return of the 
Wrig give Security as. aforeſaid, in Caſes wherg 
hecial Bail is required, 19 as he be committed to 
Gol, then whenſoever ſuch Priſoner ſhall find ſuf 
cient Security to the Sheriff in whoſe cuſtody-he 
all be. for his appeazance by Attorny in theſait 
»m | Caurt at ſome return of the Term next follows 
gin Nig to reverſe ſuch Outlawry, and to do and per- 
aol up ſuch other things as ſhall bg required by: 
one 
out 

by 
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thefaid Court ; it ſhall be lawfyl far the. Sheritf 

fuch Security taken, to diſcharge; the: ſaid 

: er for the ſame. 

nal An Outlawry that doth not expreſs. that. tho 

ed Iry Qutlawed was proclaimedsas he gught to.be, 
knot good, but may be reverſed, 7rin. 23 Car. RB. . 
breguſe it is arfeciive 19 matter of ſubſtance. 


All It 
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' If the Defendant do not «peu? upon the quiny 
exaFas made by the Sheriff of the County at his 
County-Court, in the County where the Defen: 
dant doth dwell, then he is outlawed per judicium 
Coronatoris, Paſc. 1650. 22 Maii, B. S. For the Cs 
roner is the chief Officer in criminal Matters in the 
County. 


Office and Officer. 


HE chief Cryer of this Court hath his Of. 

fice by Patent from the King ; and rhis Of. 

fice may be granted in Reverſion, Paſc. 23 Cij, 

B. R. For this is the Kings own TIP Court, where 

bimſelf uſed to fit in Perſon, and it is for his Honun 

to have ſuch Officer by Patent, and it may be granted 
in reverſion, becauſe it is but a miniſttrial Place. 


The Office of Afurance cannot aſſure the Life 


of one that hath an Office for his Life, as it may 


do the Life of one that is at Sea, or beyond Sex, 
and imployed in Merchants Aﬀairs, Mich. 164; 
B. S. For they have no p:wer to aſſure the Life f 
any, but in caſe of Merchants Affairs, by the Stante 
__ gave them their Power, which is the Statatedf 
iZ. 

El Offices of Truſt maſt be perſonally oc 
pied, unleſs granted to be occupied by a Deputy; 
but Offices of perſonal Truſt cannot be afligned 
for the Truſt (which any Man may have) is nd 
perſonal, Yaugh. 181, 

All A&ions to be brought againſt Conſtabls 
ec. forany thing in their Office muſt be laid in 
the. proper County, and if the Plaintiff be Nor 
ſuited, che Defendant ſhall haye double, Se Sta: 
21 Jac. 1% 
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oy "1 " 
ls Dyer of a Deed, &c. 
- þ one be ſued upon an Obligation, he may pra 
n Ojer of the Obligation, and before he hat 
4 oy of it, he is not bound to plead to the Plain- 
re | i Declaration; yet he may plead without Oyer 
of it, if he pleaſe; for he may take upon hirh to 
remember ic wichout hearing it; but if he do 
plead without Oyer of it, he cannot after his plead- 
ng wave his Plea, and demand Oyer of it, 18 4ps 
N- f 1650: B. R. To demand Oyer of the Obligation, is not 
W- ff ny for the Defendants Attorny to deſire the Plaintiffs 
at. Y Attorny 10 read the Obligation unto him, as the word 
ere | Oyer ſeems only to 11port, or to bave a ſight of it, 
ur | but that be may have a Copy of it, that his G 


ent may 
ted | anfider by it what to plead to the Afion. 


es 


©" Paper Book. 


* 

4% | FN all ſpecial Pleadings where the Plaintiff 
{- rakes Ifſue upon the Defendants Pleadirigs, or 
traverſeth the- ſame, or demurreth fo as the 
Defendant is not- thereby let in to alledge any 
mw-'matter, there he may make up the Papet 
Book without giving a Rule with the Secundary to 
rwpyn, &c. and if! the Defendant doth not in four 
en after the Paper Bookdelivered,(pro- 
maded the ſame be delivered in time) bring back 
thePaper Book andjoyn Iflue or Demur, or give a 
gegeral Iſſue, Judgment may be entred by default. 

Per Magiſtr. Liveſay, & al. &c. P.21 Car.2. Reg. 
The Clerks of the Papers of this Court in all 
Copies of Pleas and Paper Books by them.zo bg 
made up, ſhall ſubſcribe ro ſuch Copies of Pleas 
and Paper Books, —— of the Council _ 
g = aVo 
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have ſigned ſuch Pleas as well on the behalf of 
- the Plaintiff as of the Defendant 3: and that in all 
Books delivered to the Judges of this Court, 
Names of the Councellors who. did ſign tho 
Pleas -as well on the behalf of the Plaintiff ag the 
Defendant, ſhall be ſubſcribed to thoſe Books by 
the Clerks or Actornies who ſhall deliver the ſame, 
Per Cur. Paſe. 18 Car. 2. Regs. | 


Pleas and Pleadings. 

Pm" Eltates m Fee-ſumple may be generally 

alledged, wiz. Quod A. ſeifitue fuit in dowinig 

ſuo ut de feodo, but the commencement of Eſtaty 

Tail, and other particular Eltates ought regulany 
to be ſhewn, Co. Lit. 303-4. 

In pleading of a Feoffment, you ſay wire 
cujus pred. B. fuit ſciſitus, &c. but 1n pleading of 
a Leaſe you muſt ſay, wirtute cujus pred. B. intre 
wit & fuit inde poſſeſpanatms : There needs no Entry 
to be pleaded upon a Feoffment, becauſe the Ly 
very gives him actual poflefiion; but in iceſc 
Leal tor years the Leſſee is not in actual-po 
until his Entry, Co. Lit. 201. & _ ; 

The Law zefuſcth doubleiPleading, and rg: 
tive Preignants, although they be crne, -beoant 
thoy do inveigle and-not ſettle :the Judgtnentiupm 
one Point; hut _it requires in (every Plea 
Things, the one, That it be ſufficient in>Mat; 
the 'other, That it be .dedaded and-expneſied ia 
cording to -the 'Forms af !Law, and it-eichers 
theſe be wanting it is goed: caule'ovf Demutrres,:: 

General pleading though in mattersof Fac i 
difallowed 3 as a Covenarit 40. make ati Eſtate by 
the adviſe.of F.S. he mult ſhew what Advice) 
gave; A Condition that the Qbligee ſhould-enpy 
an-Ofhice according toa Grant of LettersPatas 
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he maſt not plead the Lerters Patents werbating, 
but muſt ſhew the effe& of them, and that he ett- 
joyed accordingly, Hob. 295. 


In order of Pleading a Man muſt plead; 
1, To'the Juriſdition of the Court. . _ 
2. To the Perſon,” and therein firft to the Pers 
ſon: of the Plaintiff, then to the Perſona of the 
Defendant. 
3. To the Count. 
4. To the Writ, - | _ 
5. To the Aﬀiony and- if the Defendant miſc 
order any of theſe heloſeth the benefic which 
. the Law allows him: - x "FE 
In all Pleas in the Affirmative, the Defendant 
ought to conclude his Plea with - Er boc paratus of 
verificare 3 but Pleas meefy in the Negative ought 
not to- be averred, becauſe 'a Negarive catinot be 
oved, Co. Lit. 303. 4 As upon a Replication, 
wed non habetur tale Recordatum, Et' hoc paratus eff 
_ fer Recordum illud, this is incertain and 
naughe. | FT 27515 miplangts 01 5, 
\ Every Mans Plea mbſt be taken molt ſtrongly 
apainſt himi' that pleads- it;- for every Maw is pre- 
fimed to make the beſt '6f-hisown Calſe.' '« - 
"Every Plea ought to have his proper Cancluſions 
82 Plea to the Writ +0 coriclude toi the:Writ 3 a 
Pea in Barto conclude to the Action 3 an Eltopel 
© rely upon the Eſtopel; &+. 15 qo 3 
If Covenants be all iti'the Afﬀirmative, the:Des» 


ſendant may plead | — generally ; if any 
O 


inthe Negative.to ſo many he muſt plead fpecially, 


and to the reſt generally 5 if any be-in-the Dil- 
junftive he muſt ſhew Which of them-Hie: hath 


orthed; bh” + Ag | ere mand v7 
Foptotegs ſhall never maks 2 Pls wirious, bur 
w_ Cc 


where 
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where it is contrariant to the matter before, (4 
Lit. 303.b. | 

In an Aion of Trover , regularly , the 
Plea muſt be Not guilty, becauſe it a Man hath 
an intereſt in a thing: for which- the Adtion is 
brought, he is Not guilty of: any. Converſion; or 
if a Man hath any lawful Cauſe-to detain, bur 
not convert, he mult .plead Not guilty, and give 
his Cauſe of Detainer in Evidence. 

A Man can never plead any thing afterwards 
which he might have pleaded ac firſt; for if a 
Man have'a-:Releaſe, and. an Action is brought 

inft him, he cannot aiter pleading the Gener:l 

ue make uſe of this Releaſe, by he may at 
the Nifi- Prius plead a Relcaſe, poſt witimam wn 
tinuationem placiti, but. where a Releaſe is mad: 
after Verdi& and before Judgment, the Defen- 
dant- cannot plead this Releaſe, but may bring his 
Audita Querela upon it. 

If ,the- Falſe-hood in the Defendants Plea is 
neither hurcfvl* to che Plaintiff nor begeficial to 
the Defendant, there it ſhall never hurt cheDe& 
fendant:; but where the Defendant pleads a falk 
Plea, which: Falſchood is detrimental to the Plain» 
tiff,and benefixial co che Detendant,there ic ſhall, 
by a Defendant Executgs plcading ſeveral Judg- 
ments,and concluding that he hath not Aſſets Ulers 
the Plaigcift: may reply, That. one of the Judgment 
is ſatisfied, which Replication, ſhall be firal to 
the Defendant, if. ir- proves true ; but to plead 
that he hath fully adminiſtred, and that he hath 
not bona © 'catalla Pr avierquam bona que non [uſſs 
to- facishe :the Judgment; 15 -yoid for the uncer 
tainty,*for no, Sum. being mentioned, no Iſſue can 
be taken 3 but if ic had been ſaid that he had 
not beng & 6aialls praterguam bona & catallg Fas + 
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lmtiom que erga [atisefattionem Fudicii pred. onerabil. 
{ant is good pleading. 

' The Replication of Je injaria ſus propria abſq; 
tali cauſa refers tothe whole Plea, and not to the 
Commandment only,for all make together but one 
Cauſe, and ſome of them without the other make 
no Plea; as in falſe Imprifonment the Defendane 
juſtifies by a Capias to the Sheriff, and warrant to 
himſelf, there 'de injuria ſua propria generally is 2 
good Replication, for then the matter of the Re» 
cord ſhall be part of the Cauſe C for all makes 
but one Cauſe) and matter of Record muſt not 
be lefr to the Ley gents but in ſuch Caſe he my 
reply generally de injuria ſua propria, and traverſe 
the Warrant which is matter ot Fac&t,but upon ſuch 
a Juſtification for Proceedings in. the County- 
Court,or other Court which is not of Record, there 
de injuria propria generally is a good Replication, 
for that is but all matter of Fac. _ 

Alſo where the Deiendant in his own Right, or 
35 Servant to another claims any intereſt in the 
Land or Common, or Rent iaing out of the 
Land, or any Way or Paſſage upon the Land, 
there de injur:a ſua propria generally is no Plea, but 
if the Detendant juſtifie as Servant, there de injuria 
ſus propria in any of the Caſes aforeſaid, with 
a Traverſe of the Commandment ; this being 
made material is good ; for the general de injuris 
Jus propria is properly when the Defendants Plea 
conkſt meerly of matter of Excuſe, and no mat- 
ter of Intereſt, and it is ſaid de injuria ſua propris 
properly as to the Perfon or Repuration, as Bat- 
tery or Imprifonment is to the Perſon, and Scan- 
dal to the Reputation, there 'if the Defendant 
excuſes himſelf with ſon aſſault demeſn, &c. the 
Plaintiff: may then' properly reply 4: /on' tort, for 

G&c 3 the 
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the Defendants Plea confilts only in matter of 
Excuſe. 

"* Alſo when by the Defendants Plea any Autho- 
rity or Power is mediately or immediately ds 
rived from the Plaintiff, there alchough no I 
tereſt be claimed the Plaintiff ought to anſwer 
this particularly, and not to reply de injuria ſus 
propria generally ; 1o alſo where an Authority i 
given by Law, Crog ates Caſe, 8 Rep. 

** One that appears in Court upon a Hab. Corgu, 
ought to plead the ſame Term wherein he come; 
in, Hill. 21 Car. B. R. In regard of the delay andex 
$raordimary charge the Plaintiff hath been put unto by | 
Srmging him in. 

It the Defendant doth not plead according to 
the Rules of the Court, ſo that the Plaintiff may 
ence! Judgment upon a N41 dicit, yer it after the 
Rules 'are out the Defendant do put in his Ple: 
into the Office betore the Plaintiff hath entred 
his Judgment, this Plea is to be accepted, and the 
Plaintiff ought not then to cnter his Judgment; 
and therefore it behoves Attornies to be vigilant 
in their practice, 21 Car. B. R. and Hill. 23 Ca. 
For a Fadgment wpon @ Nihil dicit is for want of « 
Plea 3 but in this Caſe here is a Plea, and if ſuch 

udgment ſhould be emtred, it would be in taQo, « 
falſe and an irregular Fudgment; and therefore the Cont 
will not ſuffer bm to enter it. | 
It was faid by Ghn Chief Juſtice, Trzn. 165]. 
That if one be ſued in an Attion of Treſpaſs and -= 
ment by Original, be needeth not to plead until te 
Original be ſhewed him, if be bath demanded Oy 
of :t before the Rnles are out. 

A forcign Plea mwſt be engrofſed in Parct 
ment, and ſigned by Council, and put in upon 
the Oath-of the Detendan, that is, he mult oy 
ot 2 s hx 
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that his Plea is true, or ſuch a Plea is not to be 
received, Mich. 22 Car. B.R.and Mich. 24 Car. B.R. 
Becauſe thereby be endeavours 10 ouſt this Court of its 
Juri/dic3 100. 

A foreign Plea is when the Defendant doth 
plead ſuch Matter, that if it be true, the Caule 
cannot be tryed in the Court where it is pleaded 
and in regard that thereby the Defendant doth 
endeavour to hinder the Proceedings of this Court, 
and to delay the Plaintiff, therefore the Court will 
make him ſwear his Plea to be true, that the 
Court may not be deluded, nor the Plaintiff 
gifled with by a falſe Plea; and if he will nor 
ſwear his Plea to be crue, the Plaintiff may enter 
Judgment for want of a Plea, Trim. 1650. B. S. 

It the. Defendant do plead a dilatory Plea, the 
Court at the Plaintiffs motion will order him to 
plead ſuch a Plea by ſuch a time as he will ſtand 
to, Mich. 22 Car. B. R. For the Law favours not de» 
lays ; and if be be ordered to put in a Plea to which be 
will tand to, and he do it accordingly, if ſuch his 
Pleg be not good, the Court will permit bim to amend 
it, but the Plaintiff ſhall take advantage of it by de- 
murring upon it, 6r otherwiſe as he ſhall be ſed, 
becauſe he hath abuſed the Favour of the Court m gram- 
ine bim time #0 put in his Plea, which they intended 
ſhunld be a good Plea. 

But where there is a Paper Book made up, the 
Defendant hath four days to joyn in Ilue, wiz. 
To pay the Plaintiff for the Entry of what is 
only part, and at the end of the four days may 
if he thinks fit wave the ſpecial Pleading, and 

ad the general Iſſue, which is very hard u 
the Plaintiff, for by ſuch tricking the Defendant 
many times gets the benefit of a Term burif the 
Plaigtiff do afterwards recover, th: Matter will 
Cc 4 Cons 
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conſider him in Coſts upon ſigning of Judy. 
ment. | 

In any A&ion wherein the Plaintiff, in caſe he 
recover, ſhall only recover Damages, the Defer- 
dant may plead in Bar to this Aion, an Arbitre 
ment with fſatisfa&tion thereupon made unto: the 
Plaintiff, although the fſatisfation given by the 
Arbitrators, was leſs than the Plaintiff ſuffered by 
the Defendant; for it was his own ac to refer him 
Telf to the Arbitration, Mich. 22 Car. B. R. Andif 
the Plaintiff bave ſatufation, the Law will not intend 
that be is damnified,and (0 be bath no cauſe of Ati, 

When the Coure doth order one to plead forth 
with, it is to be underſtood that he ſhall plead in 
ſuch convenient time after, as the Court ſhall 
judge reaſonable 3 but if it be in/tanter, then he 
mulſt plead the ſame day, Mich. 22 Car. B. R. Fi 
the Law accounteth things which are done in convenient 
time, to be done without delay. 

The Defendant may amend his Plea, —_ 
it be three Terms afcer it was pleaded, if it 
not entred, and he will pay Colts, Mzch. 22 Cer. 
B.R, But it muſt be by leave of the Court, becauſe 
is againſt the common Rules of Prattice, which thy 
will grant if there be cauſe for it, 

Although a Plea do contain divers matters in it, 
upon which an Iſſue may be taken, yet this Plea is 
not double, if the Plea could not have been good, 
that 15s, would not have anſwered the whole De 
.Claration without alledging all thoſe matters in it, 
Mich, 22 Car. B. R. For though the Law doth not 
low captious Pleas, yet it doth not deny the Defendant ti 
plead all ſuch matters that his Caſe affords for his juþ 
defence, 

If the Defendant plead an inſufficient Plea, and 
there is Iſſue joyned upon that Plea, and a Verdi 
given 
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given upon that Ifſue for the Defendant ; the Plain- 
nf ſhall not afterwards take advantage of the in- 
ſufficiency of the Plea, Mich. 22 Car. B.R. For it 
we' bis own fault to joyn Iſſue upon it when he might 
have demurred upon it, and then the Court would have 
given judgment for him upon the Demurrer. 

Where one pleads Letters of Adminiſtration 
which are granted by ſuch an Ordinary, whereof 
the Law doth take notice, he may plead that they 
were granted unto him, debits legis forma ; but if 
they be granted by an inferior Ordinary, of whom 
the Law doth not take notice of, he muſt plead 
that they were granted unto him per A.B. ordina- 
rum illices Iocs, Mich. 22 Car. B. R. That the Court 
may the better judge whether they be well granted in 
regard of the Power of the Ordinary that granted them 
wt, which they may the better do, when it appears by 
whet Ordinary they were pranted. 

Ifthe Plaintiff do alter his Declaration after the 
Defendant hath pleaded to it ; the Defendant may 
ater his Plea, Mich. 22 Car. B. R. For by the amend- 
ment of it, it may be ſo altered in matter that it may 
require @ different anſwer from what was formerly 
leaded, and in that raſe if he ſhould not amend his 
Plea, be might be triced for want of a good Plea. 

In an Appeal brought, all the Pleadings are in 
Latin, but the Council ought to count in French, 
% in real Actions in the Common Pleas, Mich. 
N Car, B.R. 

The Court will not upon a motion order the 
Defendant to plead peremptorily by a day, be- 
lore the Common Rules of the Court for Plead- 
Ing be out, Mich. 22 Car. B. R. 

If a Scire fac. upon a Recognizance be brought 
wainſt an Infant,he cannot plead infancy or Non- 
geto it; for a Recognizance is in the nature of a 


Judg- 
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ndgment, and the Scire facias is grounded 
Jo but he muſt bring his Audits querela, and 
forth his Caſe therein, and thereby his Age full 
be eryed - the Court inſpecting of him, and by 
roof of Witneſſes, and nat by a Jury, Hwl.22 Cg. 
B. R. For there is no evidence to be given on both ſide; 
But only a matter of Fatt in the Affirmatiue to be proved 
on the Infants part. 

Tf the Plaintiff do releaſe his cauſe of Adtionto 
the Defendant, yet the Court will not upon : 
motion ſtop the Plaintiffs proceedings in the A& 
on, but the Defendant muſt plead his Releak, 
Hill. 22 Car. B. R. in bar of the Attion \ for the Cam 
cannot take notice of the Releaſe, which is a pri 
AF, wpon a motion, but by pleading of it, it will a 
wto the Court upon Record : Alſo the releaſe is mat | 
of fatt, which is properly tryable by a Jury, and th 
Court can never take notice of any thing, but what ar | 
apears before thers upon Record, 

It is not a good Plea to plead a parol Agre ff | 
ment in bar of an Agreement made by Indentrf| ; 
between the Parties, Hill. 22 Car.B.R. Fer an Age} | 
ment by Indenture is @ more ſolemn Agreement, and ſ 
@ higher nature than a parol Agreement, and mup iff |, 
diſcharged by ſome att of as high a nature as it is, wk} , 
Rule 55, Eodem modo quo oritur, codem modadit 

VKur. 

A double Plea is fuch a Plea, that one ſing 
Iſue cannot determine all the matter ifſuable th 
is contained in it, but the Defendant is put t 
double anſwer, Hill. 22 Car. B. R. And ſuch 61 
8s not a good Plea, becauſe a good Iſſue cannot be j 
upon it with a ſingle Iſſue, becauſe where there 15d 
matter no certain Iſſue can be taken, which u cl" 
contrary to the nature of an I[ſue, for on 1jjue ought! 
be ſingle, and to be taken upon one jingle Point. 
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If the Defendant do after the Term is ended 
a frivolous Plea, . to the intent to delay the 
aintift, and to hinder him from going to a Tryal 
athe Aflizes,a Judge at his Chamber will ſer a 

ſich Plea, and order the Defendanr to plead fuch 
aPlea as he will ſtand to, or elſe to accept of a De- 
murer from the Plaintiff unto. his frivalous Plea, 
Hill. 22 Car. B. R, For it is the Fmſt ice of the Court to 


STE RAS 


tO freed the Proceedings in Law, and to bring Suits to de- 
la teqwination as ſoon as with conveniency and juſtice to 
Yall Parties it may be done. 
ak, If a Cauſe have continued four Terms without 
an } proſecution before Iſſue joyned, the Defendane 
wat is to have a Terms notice to plead, &«c. before 
per} Judgment can be entred by defaulc ; if after Hue, 
ate} joyned, a Terms notice before the Tryal. Per 
Lie Magifrum Liveſay & alios, &c. Paſe. 21 Car. 2. 
Ti Res 

here the Defendant may plead the general 
Ifue, he ought fo to plead, that the whole matter 


in queſtion may come to be tryed, Paſc. 23 Car. 
dere B. R. For elſe the Plea not good, becauſe it tenders not 
ml fÞ ſuch an Iſſue whereupon the Cauſe depending may be de- 
wh EY termined, which wery Plea ought to do, for to plead 
wth} gherways i to no purpoſe; and if the Defendants Plea 
JoUrY arh not an{wer the Plamtiffs whole Declaration, the 
Plaintiff may well demur. 

If one bring an Action _= a promiſe to per- 

leh firm a Contract, the Detendant ought nor to 


t 09 plead performance of the Contra, or ty my 
61 evoneravit of the Contract, but he muſt plead non 
e19"'Y 4ſampfir only ; for if at the Tryal he proves per- 
5 49 formance of the Contra&t, then the Plaintiffs 
WF Ation is gone, and whenever the Acion is gone 
e890 'Y wes Aicrwp/i is 2 good Plea. 


A 
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A. Concord by parol is no good Plea in bar'ts 
an Action brought upon a ſingle Bill, Paſc. 23Ca. 
B.R. For bare words are not of 7 great force'in Law as 
Agreements put in Writing, becauſe things put in Writing 
are ſuppoſed to be done upon mature advice and delibers- 
tion, but words are not preſumed to be always ſo ſpoke, 

Every Plea muſt -be pleaded either in bar to the 
Action brought, or in abatement of the Writ up- 
on which the Action is framed, otherwiſe it is but 
a Diſcourſe and not a Plea, becauſe the Plaintiff 
cannot take an Iſſue upon ir, and therefore if the 
Plaintiff do demaur upon it, and his Demurrer be 
adjudged good, he ſhall have Judgment againſt 
the Defendant for want of a Plea, Paſc. 23 Car 
B. R. 

Pleas in Abatement muſt be pleaded within 
the firſt four days after the Rules to plead are 
given, unleſs the Defendant craves a ſpecial Im- 
parlance, which if he doth the manner is thus, 
To pay the Plaintiffs Attornys two ſhillings to 
enter a ſpecial Imparlance which is entred with 
a ſalvo to the Defendant of all exceptions tam 
ad breve (it by Original) quam ad narration, 
and then he may plead in Abatement at the end 
of the eight days Rule: If upon a Plea in Abate- 
ment the Defendant pleads that which is falſe, and 
Iflue is taken thereupon and found for the Plair- 
tiff ; this ſhall be fatal to the Defendant, and the 
Plaintiff ſhall have his Judgment ; bur if the Plain 
tiff demurs to his Plea, and hath Judgment oY 
the Demurrer for him, the Judgment is quod & 

fendens reſpondeat ulterius in Capite, 1uch a day,which 
is the day in the Rule given by the Court ; butif 
the Defendant hath. Judgment, then there is aw 
capiat per billamentred : But note, In all theſe Cafs 
where Judgment is given by the Court for rad 
| endan 
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fendant upon. a Demurer, he recovers no Coſts 
azzinſt che Plaintiff, ir being caſws. omiſſus out of 
Frarute.. ,  ,, ... 
Jris ſufficient thata Plea in Bar is good to a com- 
man; intent, but .a Declaration in the ſubſtance 
of muſt be good to every intent ; where an 
Met, meer u n a Deed it felf,, withour 
a Condition or . Deteazance therein: contained, 
there no Plea :in Bar. is good. without another 
Deed of as high ia nature 3: but if it be upon a 
Band with, Condition , to pay Mony, there upon 
Ger of the, Condition, the Defendant may plead 
ſevit a4 diem, and good; alſo ſome Pleas which 
ag matters in Law are good Bars without a Deed, 
5;Infancy, Dureſs, Raſure, &c... .. | 
-n | Anciently all Pleadings were.in French, then 
re || by, tbe Starute it was, enacted they ſhould be in 
me 8. Poſe. 23 Car, B. R. RESP 
' The Plaintiffs Attorny is not bound to receive 
'» | x Pleafor the Defendant from any Perſon that is 
ith || n9tan Actorny, Eaſe 23 Car. B.R., Qu. 
im | If the Plainriff do pur in a Rappieprjon to: the 
me, | Defendants Plea,, at any cime. before che Ifſuc 


_ 


,» 
- 


8 Ss & 35 + @ * 790 - 


nd | ojned,: the. Defendant ought to. rejoyn unto. it, 
m athough it did aot:come in, in;due time, accord- 


ind | \gto the, courſe of the:Court, Pac. 23 Cat. B, R. 
in- IN the Plaintiff doth only delay himſelf by not putting 
the | bs Replication ſooner, ; and the Defendant is not pre- 


wr ' The Coprr at.this Jay will not dire& any Perſon 
Ph wow to plead, akhwogh the "matter be difficult, 
i< [| igugh they be moved to do it,, but will bid them 
urif Yd. at their, own, perils, Paſc. 23 Car. B. R. For 
au Ah i: are to adviſe how to plead, and the Court 5s 
wal f \ fo Judge of the Pleadings, whether they are good 
De (Law gr. n0t, and; nur to give Council to the rs: 
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but the uſage was otherwiſe formerly, when the %: 
gears ht at the es: the Defendants Come 
pleaded ore tenus at the ſam time, to which Pleyd 

3 rhe Plaintiffs Council excepted 1 againſt, (if wy 
ear and this matter came tobe hates by the 
ergk Arya anl alſo -b= the Tu TFudper upon the 
ani upon hearing of the the Fulp es they oft 
rimes wired or atteredt Htirfi Pleating} antl plea 
others ; bin when both Parties had beard* the 

the Court, if the Pifendant reſo] vell ro ſtand thi 

a, then che Conrt dirette# che bong to rake 
or - Fame it, ſo that upot —— ed 4. 

Euſe might Flag? to be 97s homer 

and after either Tſſue of Demmrrer j ( all Molds hw 
then done in Court ') rhe pars: on vl "of their R+ 
membranes (which were Rolls wherein they took in ſh 
Nhtes the ſubſtance of the Declarations and Pleadmm: 
(poken by the Counters at the ' Bar ) when thiey thn 
7o theit Lats i ordered _ Cs in their Offce t 
"A ting ont dk, 466 by 1 cf 

thing 0 eo ea mplicatin, 

bat in pew act Triv. 23 Car. 74 R. For 
car be no liſte taken won it, becauſe” it is mot 
eration, ko which a negative may be pleaded; a 
 Pleadings © he t0 be plain and Yiret to the mattir 
nw and that i is the reaſy that. all aguptendihe 

adings are void. 

If one plead” a Deed, he itiuſt produce it in 
Caurt, but one .may give a De in Evidence, 
though he cahnor produce it, if he can is 
out by praoks that there' way ich] a Deed, and "Ih 
he may do of a' Recofd, Trin. 23 Car, B. R. 

n pleading LN a: Deed, it 1s fit thas the Dife 
bave a ſight of it, that he way kn What. de ef chit 


if. it, and every Plea” ſhall be takin t0' be trite; Gi 
k 
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The Accomplich'd Attomy; 399 
it be denied-; but an Evidence is not preſumed to be ſo, 
but js believed or not believed, as the circumptances 
of things. do weigh with: the Jury, who are Judges 


0 . ' ; ' 7 
But if the Defendant will ſwear that he never 
had. apart of the Indenture, or that he hath loſt 
itz the Court if they think fit may compel the 
foav4 togive him a Copy (at his charges) but 
is 4s ex gratia Curie, non ex debito Fuſticie, 1 Saun- 


4 the Defendant is nat conſtrained to plead 
a ſeczal Plea, he may plead; the general Tye pro- 
xt.for the Action hog, and give the ſpecial 

er in. Evidence, Hi. 23 Car, B. R. For every 
Phe muſt be. [o framed that it may give a full anſwer 
ts the meiters ſet forth mm the 13d cainuy #0 Wit, all 
[whies are material to be anſwered. unto , and if it 
{t, it is @ good Plea, be: it a general Pleg or a 


. hath been adjudged 2. good Plea in a, Save fac. 
moghe. agaiaſt an Exeouror upon a. Jadgmens 
tred-inco by. the Teſtator to-plead fully admini- 
ted.;: for if_ he have oy: ating, he is 
tbeicharged ; but ir is better for-him, to Dead 
no Goods of the Teſtators are come to his 
ds with which he could fatisfie the Debt, wiz, 
lace cho\bringing of the Writ of Scre fac. againſt 
hum, for this ſeems to be a clearer Plea in Bar, 
Uh. 22 Gare BeRe , > \ 220M, 
Akbough there be Judgment againſt an Excou- 
at upon a Sire faciar, zupon 2a Judgment of his 
latatar, yer the Judgmens muſt be de Junis Te 
wh þ 5 0nr499, Oc. and thereupon mult. go out. 2 
yy Fw bes Tf rarty Fate 6. mole 
Fators .xexumed 2. Scitre fiers inquiry, Whidk 
ba Wie which includes a Fiers Gaia & = Te- 
atoris., 
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400 ' The P2arical Regifter ; 'Or, 
fatorss, and if the Sheriff cannot find Goods, thir 
then he enquire by the Oath of twelve Men 
whether che Executor hath waſted the Goods or 
no, and if he hath, then the value of them; and 
alſo that he ſummon him to appear in' Cour x 
a certait day to ſhew caufe why Judgment ſhould 
not be” entred againſt him de bopz proprizs; now 


upon a return of nulla bona Teſtatoris, and alfo of 


an Inquiſition 'and Devaſtavir found, and of ; 
Scire feci, if the Defendant upon a four daysRijk 
given after the'return of the' Writ doth not 44 
pear, there will be Judgment againſt him qaodquy, 
abeat exethtionem, &c. de bonis iis, &c. butif 
the Sheriff return a Nichil upon the © Scire fic. the 
the Plaintiff muſt ſue out'an alias Scire fac. reciting 
all this Matter, upon which' the Defendant my 
appear and traverſe the Inquiſition by" pleitin 
non Detaftavit ; but I think” it will not be prope 
for him to plead plene adminiſtrayit 
A Plea may be amendeQg upon leave' of the 
Court, if-it be*but in Paper and not-entred; hu 
the party that amends it,, muſt pay Coftsuntothe 
other, "Hill.*23 Car. B. R,' Fur it 15 not reaſtnablethe 
the Court ſhould grant him favour to the prejudice i 
the other Party, who by this amendment it put 'td. mn 
trouble and'charge > but if the Plea be entred im Pant 
ment, and the Record made up, the Court will not git 
leave to atnend it. or OT 0 hy 
An Officer of the Court ought not to  refuſ: 
Plea, although" it be n6t' pur in in time; but tt 
Plaintiff 'm _ the Court, atid abide by thei 
Rule cherein, Hil. 23 Car. BR. For the Court, 
not the Aftornies are to judge of 'the legality of the I 
ceeding in all Cauſes depending before them, as wila 
they are to. determine the matters in Law itt them. * 
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The Actompliſh'd Attomp; 401 
One that is endicted of Felony or Treaſon oughe 
not by the Law to be admitted to plead to the 
Enditment, until he hold up his Hand at the Bar ; 
the holding up of the Hand is in the nature of an 
appearance, . which ought to be recorded before 
Plea pleaded, Paſc. 24 Car. B. R. And alſo to the 
end that the Court, Fury and People tay take the better 
wtice of the Priſoner. | 
One cannot plead his pardon for Treaſon until 
heis charged in Court with the Endi&tment of it; 
Me 24 Car. B. R. For it muſt appear to the Court 
what the Crime is before they can judge of the pardon 
of i. 
ME one tender an Iſſue in Abatement of a Wrie; 
and there is a Demurrer to it, if the Demurrer be 
over-ruled, there muſt be a re/pondes ouſter, for the 
grer-ruling of the Demurrer 1s not peremptory to 
the party, Trin. 24 Car. B. R. For the matter in que- 
ftim ws not determined by the Demarrer, but only th& 
goodneſs of the Writ brought, and if it be adjudged 
gud, the Party muſt. anſwer to the matter contained in 
it, for this is all the Writ requires, and the Demirrrer 
is not an abſolute refuſal to anſwer; but to that Writ 
won ſuppoſal that it is inſufficient. But if Iſſue be taken 
= a Plea in Abatement, as upon a Miſnoſmer in the 
laintiff, or other ſuch like Pleading, and it be found 
apaint the Defendant; the Fury ought to aſſeſs Cofts 
ad Damages, ant the Verdi in that caſe i final, and 
there ſhall be no reſpondes ouſter, 2s upcn a Demurrer, 
beatſe it is the folly of the Defendant to put himſelf, 
wor a falſe Iſſue to trouble himſelf and the Court, and 
mw Man ſhall take advantage of bis own wrong, but. 
in the other caſe of a reſpondes ouſter, .be referred 
bimſelf to the Fudgment of the Court, and ſo there is 
# apparent diverſity in theſe two Caſes, Kittermaſter 
againſt Stanly, Mich.21 —_ B.S. And ſo = 
6 


402 The Pzaftical Regiftet.z: Or, 
the Opinion of the Court of Kings Bench upon a Wit of 
Error browg bt upm a Tudgment given in the Commun 
Pleas between Amcotts and Amcotts. Paſc. 17 Cara, 
Regs. 

If one do demur upon ſuch a Plea as. ought na 
to be pleaded, by his. demurrer he doth admit 
the Plea to be a Plea, ſuch as it is, Trim. 24 Car, 
B. R. For the Demurrer is but to try the ſufficiency of 
the Plea. 

A Plea in Abatement of the Writ or Bill ought 
not to be receivedafter the Defendant hath empar- 
led, for by emparling he admits the Wric or Bill tg 
be good ; yer if it be received, and the Plaintif 
doth demur toit, the demurrer is good, 7r.24C. 
B.R. For the Plaintiff accepting of the Plea after Empus 
Lance, it is no prejudice to the Defendant, and therefine 
it is not reaſon that he ſhould take advantage of the iy 
ſufficiency. of the Plea, by demurring to it, if he ſ« 
cauſe, and it was the Defendants fault to plead ſwhs 
Plea as might be demurred uno. 

In all Caſes of-pleading of a Tender, or where 
you- ſay in your Plea you were always ready to 
pay Mony, or to do ſuch an At, you muſt be {ure 
to plead without Emparlance, for how can you 
ſay. ſemper paratirs & wncore priſt, when you hate 
emparled? 

Alfo in pleading of a Tender you muſt at the 
putting; of- your Plea. into the Office bring the 
Mony into Court, or elſe your Plea cannot bt 
received, and the Plaintiff will ſign his Jadg 
ment-z but if the Plaintiff is not ſatisfied wich tie 
Mony -tendred, but will take Ifſne that there $ 
more due, he muſt in his pleading acknowledge 
the receipt of the Mony brought into Court and 
diſcharge the Detendant from the ſame. 
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- The Accompliſh'd Attozmy, 403 
If one be ſued upon an Obligation, he cannot 
becompelled to plead before he have Oyer of the 
Condition of che Obligation, and a Copy if re- 
quired, 7rin. 24 Car. B. R. Becauſe he cannct tell 
what #0 plead till be underſtand for what be is ſued. 

If there be a Verdict given in a Cauſe wherein 
no Mue was joyned, this is a Feofa:/, and ic is not 
helped by the Statuce, for the Statute is to help ill 
Ifues, and not to ſupply Iffues where none are 
joyned, and therefore there muſt be a Repleader 
td bring the matter in diſpuce in queſtion, for 
there is nothing tryed, and ſo there can be no 
Verdit : But an informal Llue joyned is help'c by 
the Statute of Feofails atrer a Verdict, bur an im- 
material Iſſue 15 not. 

If a Plea be put into- the Office in due time, it 
s well enough, although ic be not delivered to 
the Actorny tor the Plaintiff, Trin.24 Car. B;R. $6 
that be may not enter Fudgment for want of a Plea, 
Wit is uſual for the Defendants Attorny to deliver a 
Coy of the Plea to the Plaintiffs Attorny, or to give 
mice that a Plea is put into the Office. 

Peas put into the Office are of two ſorts, gene- 
aor ſpecial 3 general Pleas are entred in the genie» 
nlPlea-book by every Atrorny for his Client ; bue 
bele/are no Pleas unleſs che Detendants Attorny 
dpay the Plaintiffs Attorny upon demand I 5. 4 4: 
f15.44.(as the Caulc is) tor entring his Plea,and 
latant of Attorny ; ſpecial Pleas aredelivered in- 
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or d& Clerks of the Papers, and entred into the 
; Pakof che proper perſon ro whom they belong. 
© bb an Action of Debt brought for Rent, upon 
uy Indenture of Demiſe for years, the Detendant 
| | ? plead nil deber. 
colourable Plea ought to be entred, but: that 
i ach is no Plea- qught-not to be- entred, Tre, 


Dd 2 24 Car; 


404 The Paadical Regiſter 3 Or, 
24 Car. B.R, For a colourable Plea is a Plea wntil i; 
be over-ruled; for the Court will not ſpend time ts dj. 
pute things which are clear. 

If one plead a Plea that 1s not good, and the 
Plaintiff doth demur upon it, the Defendant can. 
not afterwards amend his Plea, without the Plain- 
_ eiffs conſent, Mich. 24 Car. B. R. For the Defen- 
dant ſhall not take advantage of his own ill Pleadin 
zo delay the Plaintiff, and to put him to more trowbl; 
and charge than by the Law he may do. 

If the Defendant will plead a dilatory Plea, he 
muſt plead it upon the giving of the firſt Rule in 
the Office for the Defendant to plead, and he muf 
plead a Plea in chief after the ſecond Rule gin 
in the Office for the Defendant to plead; and 
this is the reaſon that Judgment cannot be entre 
againſt the Defendant for want of a Plea, unti 
the time given by the two Rules to plead be palt 
Mich. 24 Car. B. R. But if he then put in a dilat 
Plea, the Plaintiff may move the Cuurt for bm t 
plead as be will ſtand to it. 

If the Defendant hath pleaded an Outlawry in 
diſability of the Plaintiff, and that be revert 
ſhall nor plead another in diſability. Per Magiſrs 
Liveſay, & al. &c. P, 21 Car. 2. Regis. 

The Clerks of the Papers of the Kings Bend 
ought not to ſuffer the Original Pleas broughtin 
the Office, to be delivered out of the Office, bt 
only Copies of them, Mich. 1649. B. S. For byi 
Pleadings in the Office, are the Pleadings made u 
the Iſſue to be tryed, and if any queſtion ariſe abu® 
tering of them, they are to. be examined and ri 
(if any alteration be) by the Pleas in the Office, aw 
by any Copy of the Plea, 

A Plea that is grounded upon a Statute, if 
not good, is not helped after a Verdid, _—_ 


The Accompliſh'd Attomy. 405 


BS. For the Statute being the foundation of the Plea» 
if it be not well laid, the Plea is naught in the wery 


ſubſtance of it, and ſuch Pleas are not helped by the 


State of Jeofails. See the Statute. 
fan Action be brought in this Court to re- 
cover Lands, and the Defendant emparls; yet he 
may after Emparlance ( as it hath been held ) 
plead that the Lands in queſtion are ancient De- 
meſne, and demand Judgment whether this Court 
may hold Plea of them, for it ſeems by the Em- 
ce he doth not affirm the Juriſdiction of the 
Court ; | but if he plead to the Defendant, and 
make a full defence, he cannot after that plead to 
the Juriſdi&tion of this Court ; for by pleading he 
hath in effe& confeſſed the juriſluition of the 
Court, Mich. 1649. B.S. 8 Ap. 1650. B.S. Paſc. 
Qu. tamen. For it hath been doubted, and beld it could 
ut be after Emparlance, Pac. 1650. 4 Maii, but the 
ſafeft way is to plead inſtanter before the firſt four 
s Rules are out. 

If the Plaintiffs Attorny deliver an imperfe&t 
Declaration to- the Defendants Arttorny, and he 
accept of itz yet he is not bound to plead until 
the Plaintiff have perfe&ed his Declaration, Mich: 
1649. B, S, Paſc. For until it be perfefed, it is no De- 
daration, but be may well demur if he thinks fit, which 
# the uſual pratfice. 

If it be doubtful between the parties whether a 


F Pa be good or not, it cannot be determined by 


the Court upon a motion made, that the Court 
would deliver their Opinions whether it be good 


1 not, but there ought to be a Demurrer upon 
$ the Plea; and upon 


earing of Arguments there- 


upon, the Court is to judge whether that Plea be 
good or bad, Hill. 1949, B. SF, Tan. 26, For the 
| Dd 3 Court 


405 The Peadtical Rogifters Or, 
Court 4! mot pou the ſudden, and without  delibyg. 
tion deliver their Opinions in things which are dubiog ix 
Law, neither can they properly grue their Fudgmon bu 
wpon ſomething appearing before thens upon Recor 
If an Indenture be only pleaded by way of In 
ducement, it is not neceflary toſay, per Indentaren 
ſuam in Curia bic prolat ; but if the- party do dere 
any Ticleunto himſelf by the Indenture pleaded, 
he mutt plead it fo, Hil. 1649. Bi S:- Fan. 26. That 
the Court may judge whether the Title he makes by th 
Indemture be warranted by vt, and that the other Par 
way conſider what anſwer to give wnto it \ for aun 
IÞnducement to a Plea requires no anſwer to'it, beea| 
St 25 not of the ſubſtance of tt. ' 631 121, WP 
If an Action be brought in the Sheriffs Cour i 
London, or Marſhals Court in Sowrhwark, and it 
afterwards removed by a Habeas Corps into thi 
Court, the ' Defendant ought ito plead the fame 
Term the Cauſe is removed, and proceed to 
Tryal, Hill. 1649. B.S. 9 Feb. For the Court wil 
wot gram the Party to take any advantage by tht 1: 
4movIng of the Cauſe hither to delay the other Party in 
vhe courſe of bus Proceedings, which would 'be, if 
ſhould not be —_ to olead the ſame Term the Can! 
was removed alſo he is ſuppoſed to hav ſeufficient wiit 
of the cauſe of Attion.that appearing im the Plaint Ito 
in the _ Court, of he may have time end 
to provide for bis Plea during the bringing of bis Ni 
Corpus, and Zis putting i * pigs £0 Plain 
declaring and giumg'ef Rules to plead. * 
I an immaterial Wine be joyned, it is nt 
helped by the Statute of Feefazls ; but there ouyit 


to be a Repleader, Paſe. 1650. 5:M4aii, B.S. vg: 


Tſue. For an immaterial Tſſue us (in Law) as m ſu 
If the Defendants Plea do not anſwer all the 
matter contained in the Plaintiffs Declaration, ! 
v 
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Tho Accoinpliſh'd Attomny. 407 
is no good Plea ; but the Plaintiff ſhall have his 
udgment intire againſt him for want of a Plea, 
Hil,1650. B. S. 31 Fan, 

When a general Plea 1s pleaded, the Attorny 
ought co ſer his Hand to the Plea, and then the 
Hue is. joyned, and if he will not ſet his Hand 
to the Plea, Judgment may be entered for want 
of a Plea 3 for the Acrcornies Hand, and his pay- 
ing for the entry of his Plea, warrants the Plea, 
and before his Hand ſet to it, it is no Plea, if 
if it be an ordinary Plea ; fo likewiſe in the Cafe 
of a Paper Book, the Defendant muſt ſet his 
Hand to itz and pay for the entry of ic, Hjll.1650, 
BAS. 5 Feb.” But of it be 8 ſpecial Plea, there imnſt be 


* 
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n | « Counſellors Hand ſet unto it, becauſe it is ſuppoſed to 
be B te adviſed by Conncil and Counſellors to maintain 'it to 
this | be good, if it be diſputed. | 

me one be ſued by original Writ, he muſt ptead 
02 | theſame Term in which the Original is returned ; 
vil if the Defendant be arreſted by a Capias, con- 
'1+ | taining the cauſe of Adtion exactly as the Origi- 
;= || talis, and if ſuch Capias be returnable the ame 
+ | Term with the: Original 3 bur whenſoever the Ca- 
i fir is returnable, the Defendant muſt plead pre- 


katly if required, Hl. 1650. B. S. 6 Feb. Bat it 
#wot /o where one w ſued by a. Latitat, or a' Bill of 
Middleſex, . becauſe in a Latitet or Bill of Middle- 
bx, alcbough the ſamt be placito tranſgr. yer the 
Plaintiff may declare in Debt, or what other Aion be 
will but in the other Caſe the Declaration muſh not at 
alwary from the Writ, if it doth the Defendant may 
plead in Abateiment. 
-:If one be compelled to alledge double matter 
it his Plea;; yet-1f be do inſiſt but upon one of 
them; the Plea is: no: double, Trin. 1651, B. 8, 
For upon that matter only upon which it is inſiſted upon, 
Dd 4 (hall 
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4023 The Paactical Regiſter 3 Or, 

ſhall Tſue be joyned, and the other matter requires w 
anſwer. | } 
If the Plaintiffs Attorny will conſent unteig, 
the Defendant may wave his Plea pleaded with- 
out moving the Court, By Rel! Chief Juſtice, Trin 
1651. B. K. But if he will not conſent, it cannot 
done without moving the Court > for the common conſe 
of Proceeding is not to be altered but by leave of th 
Court, which upon cauſe ſhewn, the Court will ſons 
times give way unto, if the doing of it be not wny 
prejudicial to any Party. | 


Theſe Rules are to obſerved in Traverſes, 

1. The Tiaverſe ofa thing immediately alledged 
vitiates a good Bar. | 

2. Qurpluſage in a Plea doth not enforce a Tre 
yerſs. ES SOps Wh 

3- Nothing muſt be traverſed but what is & 
preſly alledged, 2 Rolls Rep. 37. 
' 4- It muſt be always made to the ſubſtantial 
part of the Title, Yelwv. 151. 1 Rolls Rep. 235. 

' 5. Where an A& may indifferently be intend- 
ed to be at one day or another, there the day i 
not traverſable, as in an Action of Treſpaſs gent 
rallyrthe day is not material ; but'if a matter be 
to be done upon a particular day, there it is mr 
terial and traverſable, Yelv. 122, 123. and inal 
Caſes where the matter is traverſable it is 
Hs | | ——_ 
| Where in pleading the Parties vary in the Eſtate, 
as whether it was Fee-ſimple or Fee-tail, thereke 
who varies muſt take a Traverſe, Yebv. 140. 

The Diſcent is 'the ſubſtance and body of the 
Plea, and not the dying ſeized; and therefore tix 
diſcent and not the dying ſeized muſt be traver 


| ſd, Heb. 232. It is a Maxim, Tre DEER - 
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_ The Accompliſh'd Attojny; 409 


in the Bar, ar Replication, is always tra- 
le, Dyer 365. b. 366. 4. 

Where the Plaintiff afligns in his Declaration a 
day of the Treſpaſs committed, and the Defen- 
dant juſtifies upon the ſame day, there needs no 
Traverſe, becauſe the day is agreed upon by both: 
Parties 3 but when the Plaintiff afligns aneday,and 
the Defendant faith that it was another day, and 
traverſeth the day alledged by the Plaintiff in his 
Declaratian, he muſt alſo Traverſe at any time 
before or after the day afligned by him, other- 
wiſe it is naught, See 2 Saund. 295. 

Regularly a Traverſe cannot be taken upon 
a Traverſe, where a Traverſe is well taken to 
the material Point, and goes to the ſubſtance of 
the Action 3 but where the firſt Traverſe is idle, 
and not well taken, nor pertinent to the matter 
there to that which was ſufficiently confeſt and 
awided before, the other Parties may well take a 
Traverſe after ſuch an immaterial Traverſe taken 
before, 1 Saund. 32. 

\The prayer of the priviledge of the Court is not 
perly a Plea, for it was anciently demanded 
Writ, although it be now uſually allowed by 

the Court upon the prayer of the party who 

daims it, By Latch Apprentice in the Law of the 

Middle-Temple.. And every Plea «« either a Plea in 

dbetement, a Plea iu Bar,or a Plea to the Furiſdition 

i the Court and the praying of the priviledge is none 
theſe, but only @ deſire of the Party that he may not 

ſued elſewhere, than in the Court where be prays bes 

Priviledge. 

In the Caſe.of Cobb and Webb, Trin. 1659. By 
the Court, If a Declaration be delivered to. a caſnal 
Ejeftor before the Eſſoign-day, if the Tenant in poſſeſ- 

fon will defend the, Title, he ought ſo to plead, ho 
| TJ 4s 


410 The*Paattical Rexiffer ; Or, 
Tryal may be had'tbenext Term, and ought not 20 179yar]. 
os it be delivered after the Eſſoeign-day, altbo' by Ori 
gina! the Court will not force bim'to appear and plud if 
that Term. + 4/5; [2 
'Upon a motion betwnct Briskoe and Arnold. By 
yn Chief Juftice,' ben Pleadings are mate 9 
8nd paid for, they fhall be accounted. as if they wy 
entred, {* the Emtvy belong: to Clerks in the Office, a 
mot to the Attormies. / WH 
Tf a Declaratiottbe delivered to the Defendans 
Attorny, or put-inito the Office: after the Eſloign 
pay of the Terin, the Defendant:cannot be cw. 


elled to plead <0 ery- it that Term, bur he aught 

o plead to enter, -1552. B. $. For the Term wai is 
gin when the Deelavation was delivered, and ſoit mn 
not be accounted-a Declaration of the preceding Tam, 
for the Eſſoign-day 1s part of the Term. 


Patdon, See Titls Fotfeittires, and Tite 
Ker Pardon afterwards. 


T TE that will take the benefit of a general P:r- 
: don, ought 'to plead the Statute by which 

the general Pardon ''was granted; 21 Car. B. R. 
$ FJ.4.7. 4.7.8. That the'Court way judge wht 
ther bis Offence be pardoned or not,” which they can 
do, except the Pardon be yleaded, and that the Pity 
ſhews be is compriſed ins the Pardon, 'and not exceytul 
out of it. 6 So 
© A ſpecial Pardon muſt be pleaded in Court un 
der the Great Seal of England; the Party who 
pleads it being all the while his Pardon is reading 
upon his Knees at the middle-of the Bar. 

One that is found guilty of Man-{laughter muſt 
Tae out his Pardon, or elſe his burning in the Hand 
cannot be diſpenſed” withal, far — 
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Felony, 23 Car. B. R. For which he « by the Law to 
be burnt in the Hand, except be be pardoned. 


\ Penalty. 


' # Man bring an Aion of Debt a Bond 
- for performance of Covenants, the Plaintiff 
ſhall recover the whole penalty of his Bond, þbe- 
crpſe in Debt the Judgment muſt be according to 
the demand, and the demand muſt be for the 
whole penalty 3 for it is the Defendants folly, after 
he hath ebliged himſelf nor to take care to per- 
fora the Condition, ' But upon the DeſendJms 
bringing of his Bill in Equity, and praying of an 
Imen&ion- to' the Suit-at the Common 'Law, the 
Court of Equity uſually grants it till the heari 
of the 'Caufe, and upon the hearing of the Cauſe 
they uſhally continue the Injunion Farther, and 
bider a Trya) at Law upon a quantuys dampnificatus 
for the Jury to find (for a Court of Equity cannot 
dt) how much damage the Plaingiff reggived by 
reefon' of the breach of the ſeveral Covenants; , 
and they farther order, That after fich Verdi 
given at the Common Law, both Pyrties ſhall 
xfort back for che Decree of that Court, fo that 
tere is firft an Aion bropght ypon the ,Pond at 
he Common Law, then a Decree in Chaneery 
for a 'Tryal at Law, after that an Aﬀjon at the 
Common Law to try the quantum dampnificatus, 
and after that upon the Return of the. PoFea, 
and reading of ic_in the Court of Equity a final 
Decree, whereas a bare Action of Covenant at 
the Common Law (without ſying for the penalty 
& the Bond) would have made an-end of the 
BufineG in lefſer time, and for a much leſſer 
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Perjury. 


'ﬀN Falſe Oath taken before a perſon that hath 
not authority by Law to give the party his 
Oath in that Cauſe wherein he is depoſed,” is nox 
Perjury, 21 Car. B. R. For the Oath is Coram non 
Judice, and it is as if no ſuch Oath had been made, 

An Endi&tment for Perjury may be preferred 
againſt one for taking a falſe Oath raſhly, and for 
want of conſideration, although the party that 
took the Oath did not do it malitioufly, and he 
a Bo convicted thereupon 3 but the Fine ought 
to be more moderate where the Perjury is com- 
mitted out of raſhneſs only, than where it 15 com- 
mitted malitiouſly, 7rin. 24 Car. B. R. For though 
the Law. doth not tollerate Offences, though 'they be 
committed out of infirmity, yet they have regard 
the weakneſs of Man, and will not therefore punk 
them ſo ſeverely as Offences committed upon premed- 
tated Malice to the Party againſt whom they are con 
mitted. Q. If this being not voluntary Perjury is with 
in the Statute, 

Where a Man makes a falſe Oath, which is no 
thing to the purpoſe in the Cauſe, and the pany 
againſt whom the Oath is made receives no ds 
mage thereby, there lies no Endi&ment . for it, 
for it would -be very hard to make a Man ſuffer 
for that which hurts no-body. 


Proceſs and Proceedings fin Law. 


AE L legal Proceedings ought to take conv 
. A. mencement by Original Writ or Eadictment 
or by Information, 21 Car. 8. R. or by Bill of Mid 
dleſex or Latitat, which is the Original P roeeſs 
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this Court, and is is the nature: of an original to cauſe 
arance. 

If a Cepi Corpus be returned in one Term, the 
Defendant ought to plead the next Term after the 
Return, fo that the Plaintiff may go to a Tryal the 
Gme Term,and fo it is if the Defendant be broughe 
into Court by a Hab. Corpus, or an alias, or pluries 
Hobeas Corpus, Mich. 22 Car. B.R. Elſe there would 
be delay in the Proceedings, which the Court will not 


it. 

7 one be arreſted upon a Latitat in the Kings 
Bench, if the cauſe of Aion requires ſpecial Bail 
he muſt put them in, or be committed to the 
Marſhal ; but if he puts in Bail which are ac- 
cepted by the Plaintiff or the Court, then he 
is delivered out of cuſtody to his Bail, wiz. tra- 
ditur in Ballivum, and the Bail may if they think 
the Priſoner will fly, reſeize him, and bring him 
before a Judge, and render him in diſcharge of 
his Bail ; but it is otherwiſe when one is let to 
Bail by Mainpriſe, Mainpriſe being only a Surety : 
And there is a great difference between Bail and 
Mainpriſe, for he that is mainpriſed, is always ſaid 
to be at large, and go at his own liberty till the 
day of appearance ; but it is otherwiſe where a 
Man is let to Bail by the Court, for there he is 
always ſuppoſed to be in the Ward and Cuſtody 
of his Bail, who may render him when they 
fleaſe, but a Surety cannot do ſo. 

After the Plaintiff is Non-ſuit, he muſt begin his 
Aion again, and cannot proceed upon his old 
Declaration, Mich. 22 Car. B. R. For by the Non- 
ſuit the cauſe as to that Aftion is determined, and the 
Parties have no day in Court ;, but be may put in the 
ſame Declaration again if be pleaſe, and proceed theres 
won as upon @ new Declaration > but the Court if they 
fee 
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fee cauſe may ſet aſide either a Non-ſuit or Verditt, an 
order a new Tryal either with or without Coſt s, 

Where the Iflue is not well joyned ater a Ver. 
dit there may be by order of the Court a Re 

i Mich, 22 Car. B. R. 

Where the Defeadant. brings a Writ of Error to 
reveric 2 g—_— given againſt him, and hah 
a as to ſtay Execution npon the 
yer ro the Sheriff of thac County ont 
the Execution is to be done 3 and yet he is taken 
by the Sheriff by virtue of an Execution taken 
our upon this Judgment before the Writ of Error 
brought, buc not cxecueed until after the Writ a 
lowed and Saperſedeas ſued out : Now upon moving 
of the Court they will grant him a Writ of Supr- 
fedeas to ſuperſede this Execution, quia emanavi 
errevice, Mich. 22 Car. B. R. 

Bilts of Middleſex are directed to the Sheriffs of 
XMiiddleſex, and Laritats (which are Recitals of the 
Bills of Adiddleſex, and Teſt armms upon it, ( wit.) 
that the Defendant Latirat & diſcurrit in another 
County) iffue out to Sheriffs of all other Cows 
= in Ergland wherein Proceſs of Latitat & 


Where an mdebitatas or quantum meruit is brought, 
the Defendant before Plea pleaded may move the 
Conrt, that upon his bringing in of ſo much 
Mony into Courr, (viz. what the Defendant 
thinks fit, which Mony muft be paid into Court, 
and a Receipt taken tor it, and produc'e to- the 
Clerk of the Rules before the Rule can be drawn 
up-) the Plaintiff ſhall proceed for the reft at hs 
peril, and if che Plaialiff refuſeth to accepe the 
Mony brought into Court, but goes on to Try, 
thertif atche Tryal he can prove no more due to 


hum chan the. Mony brought. into Courrt,: upon 
pro- 
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producing of the Rule, the Court will order the 
Phintiff ro have the: Many: brought into Court, 
1nd the Jury to find a Verdict for the Defendanc ; 
but if it ſhall appear there was- more. due, there 
the Jury muſt give a Verdict for the Plaintiff, and 
the Court will order the Mony paid into Court 
tobe repaid to the Defendant. 

Interior Courts oughit to ſet- forth the mannee 
of their Continuances upon their Procefles, and 
not to expreſs them generally, 7rin. 24 Car. 
B.R. 

The Proccedings in inferior Courts ought to be 
3 regular and formal as the Proceedings are ire 
the Courts at Weſtminſter, and not to be entred 
mlyin ſhore Notes, Paſc.24 Car.B.R. Paſc.1648.B.S. 
Fir Order, Forms and Clerk:ſhip ought as well to be ob» 
[aved-m inferior Conrts of Record, as they are in Swu- 
jerlors 3 and if the Entries, Proceedings and Fudgments 
ae ut carefully and legally done, but ave erroneous, this 
Cart will reverſe then, 

If one be arreſted by Proceſs of this Court, and 
t thereupon in Cuftody, and the Plaintiff do 
wtdeclare againſt him in two 'Terms after, the 
Defendant may by the Rules of the Court be dif: 
carged upon common Bail, Trin. 24 Car. B. R. 
the Court will preſume the cauſe of Attion is not 
\great,. becauſe it is ſo long before be declares, and 
ty are /o tender of T.iberty, that they will not keep 
Defendant in Priſon to ſatisfie the Plaintiffs unxea- 

Ha 


mor. 
The Continuances in the Proceſs of this Court 
not uſually entred until the Judgment given 
the Cauſe proceeded in be entred, A46b: 1649. 
R. For till then is not the Record made perfett. 
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An appearance will help a miſcontinuance of 
Proceſs, but not a diſcontinuance of the Procek, 
9 Nev. 1650. B, S$, For by the diſcontinuance of the 
Proceſs the Cauſe is out of the Court, and cannit be 1+ 
continued by the conſent of the Parties; but by the mi 
continuance it is not ſo. 

The bringing of a Writ of Error is a continu: 
ance of the Action, 10 Feb. 1650. B. S. Hill. Fy 
the Aion is not determined by the Tudgment, if i 
Writ of Error be brought, bat 1s ſtill yy fo 
the Tudgment (it may be ) may be reverſed, and ſotk 
Afton remains as if Judgment were not yet givn, 
becauſe the Party continues his ſuit to overthrow th 
Judgment. 

It a Cauſe be ordered to be ſpoke to in Cour, 
and to be put into the Paper of Cauſes for a 
tain day, and it be not put into the Paper of the 
Cauſes at the day appointed by the Court, the 
Court will not proceed therein, but order tie 
{ame to ſtand for the next Paper-day, 7rin. 161; 
B. S. For the Judges not ſering the Cauſe ſtand mth 
Paper, do not bring their Books to the Court, nu wil 
conſider of the Cauſe before it comes on, as thei in 
thoſe Cauſes which are in the Paper. 

Upon a Verdid or a Demurrer (ſometimes)tl: 
continuances in the Cauſe are not entred until ake 
a Writ of Error brought, Paſc. 1652. B. S; Fqt#i 
time enough then to enter them. 

Miſcontinuanee of Proceſs is where one Proct 
is uſed for another Proceſs, viz. a wrong Proc 
inſtead of a right, 7rin. 1652. B. $. But a diſcnt 
meance of Proceſs is, when there wants ſome Proct|i! 
continue the Cauſe in Court from one day to another. 
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1 1P2oviſo, See Title Tue; 
»| "A Proviſo may make a Condition or a Cove 
4 nant; when it makes a Condition it muſt 


j- | have theſe three qualities, 
1. It muſt depend upon another Sentence. 
n-| 2. It ought to be the words of the Bargainor, 
© | Feoffor or Donor. 
if 3; That ic be compulſory to enforce the Bar- 
fr | gainee, Feoffee or Donee to do an A. 
| But a Proviſo amounts to a Covenant in the 
m | Decd,when they are the murual words of both par- 
th ties, Sec 2 Rep. 7O. | 

A Proviſo always implies a Condition, if there 
ut; be nor words ſubſequent which may change it in- 
| to a Covenant 3 alſo it is a Rule, that where the 
te} Proviſo is, that the Leſſee ſhall perform or not 
the 
tie 


perform a thing, and no penalty 1s to it, this is a 
Condition, otherwiſe it is void ; but if a penalty 
651; be annext, aliter eff, Sec Cro. Eliz. 248, 
14) A Tryal by Proviſo was ordained by the Statute, 
will} tothe end that the Defendant might free himſelf 
sf} of Suits brought againſt him, by trying the Ifſue 
depending berwixt him and the Plaintiff, in caſe 
tf the Plainriff doth nor try it as he ought, which 
ak} he may do the next Term after the Plaintiff ſhould 
xii} haye tryed it, or at any time after that when he 
pleaſerth; Hil.22 Car. B.R. Vid. the Statutes 23 H.8; 
ol «ap. 15. and 4 Fac. 3. Sec Title Ines. 
rocdlfl In all Actions lying in London and Middleſex, the 
ſan} Defendant cannot give the Plaintiff notice of try- 
cen ing che Cauſe by. Proviſo the ſame Term Iflue is 
jyned, except the Plaintiff hath firſt given the De- 
tendant notice of Tryal chat Term, and made de- 
fault, Per Magiſtr. Liveſay © al. &G. Paſc. 21 Cars 2: 
Regis, See Title [/ues. 
ID E & is 
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If a Proviſo in a Deed be inſiſted upon at ; 
Tryal to :deſtroy the Deed in which it is, there 
muſt be punctual proof, that the thing provided 
to be done or not done, was done, or was not 
done according as the Proviſo direteth, Mi, 
1650. B. S. For the Law doth not favour the deftry+ 
Hon of Deeds or Eſtates, but doth favour the ſupyr:- 
ing and maintenance thereof, as much as may ſtan 
with the Rules of Fuſtice , and therefore doth requir, 
ſfritt proof of things, the doing or not doing wheref 


goes to the deftruttion of Eſtate. , 
Pledge. f 

Pts are thoſe that bail or redeem any thing N 
but che Body of a Man, and Mainpernon }f 

are thoſe that free the Body of a Man alb Bj 
Pledges are uſually found for the Demandants in F | 
real Actions, and Plaints in perſonal Actions. Fe 
The Plaintifts Pledges that he ſhall proſecutehis Ip, 
Suit may be entred at any time pending the Suit, ls 
Tri. 22 Cer. B. R. For the putting in of Pledge is 
now but a meer formal thing ; yet if the Pledges bit yy, 


entred at all it is Error, becauſe the Law direti« th 
Plaintiff to find Pledges. 

The reaſon of finding Pledges was, That th: 
Plaintiff ſhould proſecute his Suit with effe& to 
Judgment, and not put the Defendant to unnect 
ſary trouble and charge, for if he were Non-{uit 
ed at the Tryal, the entry of the Judgment upa 
it is thus, 1deo conſiderat. e/t quod pred. quer. & pt: 
ſur de proſequend. fint inde in wilricorda quer. 
mina pleg. &c. but Pledges are now become i... 
meer thing of courle, 
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.. Pardon. See Title Patdon before. 
_—_ Pardon doth diſcharge not only 


the-puniſhment which was to have been in- 
fied upon the perſon of him that did commir the 
Offence pardoned, but alſo the guilt of the Offence 


i RIF, M5ch.22 Car.B.R. !t pardons PENA culpz 


fo dearly that in the 'Eye of the Law the Off cnder is as 
inmeent. as if be never had committed the Offence 5 [0 
fa dath Mercy extend therein, 

Buce where a Parſon was ſimoniacally preſented; 
| Þ ardlatterwards a general Pardon came... although 
0} the. Eccleſiaſtical Cenſures' were. pardoned, yet 
the Pardon did-not- operate any thing to make 
binian Incumbents; Fer. upon his ſimoniacal Inſtitution 
NF anbinduttion, bis Living became abſolutely void, and 
6 Fardon' can never make that good which an At of 
Parliament bath made yoid this was one. Philips's 
un Ye; teinpore Car... | "VP 1 

A Pardon may diſpenſe with the burning in the 
Hand of a perſon that is convicted for Felony, but 
vichoura pardon it may not be diſpenſed withal, 
te Paſci 23 Car. B. R. By the Court. 

APardon in general words is not ſufficient upon 
— conviction for Felony, Mich. 21 Car. Regis. But 
Fl ite Crime for which he-1s convicted ought to be parti- 
4 wy mentioned, 
Wy The words Pardonavit, remiſit & 'relaxavit, in 
% Charter of Pardon. granted to one for Felony, 
Onot-teftore unto. him the Goods which he tor- 
ated-td the King by his Felony 3 but .the word 
time in the Pardon doth reſtore him to his 
ods, Trin. 23 Car. B. R For the former words go 
os only to the pardoning of the Offence, but the {ater 
Ee 2 Fo 
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to reſtoring of the Eſtate forfeited by the Felony, anl ( 
the words in themſelves do import in their proyer fins 

cation. 

þ A Pardon for Treaſon cannot. be pleadal upti 
the Priſoner be charged with the Endic&tment! fr 
the Offence committed, Paſt. 24 Car. Bi KF 
before he is charged by the Endittment it doth nut. 
pear to the Court that be is the Perſon that is pardmel 
by the Pardon. Vid. Tit. Enditment. | | 

If one have a Charter of Pardon for. Fey ff | 
committed by him, the Court ought to allow; f | 
upon the prayer of the party that hath it ; butke Þ 1 
muſt produce it at the Bar, and pray upon hi 
Knees that it may be allowed, 13 Nov. 16550.8.S,Þ t 
And ſo it wat then ſaid and done in one Gotts ©; i t 
For if he produits it not, the Court cannot take notice d ff # 
it ; and if be pray not the allowance of it, the Coun 6 
cannot rell whether the Party do accept of the bentfai i} i 
it ; and bedoth'it on his Knees to expreſs his Thankfu | i! 
weſs for the Mercy afforded him. by the Pardon. 

A general Pardon doth pardon publickOffencs i th 
done to: the Common-wealth, but it doth not ff the 
pardon private Injuries done to particular yer} pal 
ſons, Paſch. 1652. B. S, For this if it ſhould, sf t1 
would be to mix Mercy and Injuſtice togetber, tu h 
pitiful to one, and cruel tv another in one ad ih 


ſame Att. . 
Poſtea, 20S 
: 'HE Pofteais or ought” to be a Tranſcript d 


the Wue'engroft in Parchment from ts 
Record, which Record is to be engroft by t 


Clerk of the Nie Prixs Office, and- ſealed: byt'y a 
Maſter of that Office, and it is that which wal *al 
led the Writ of Nj Prix by which the Cauk wy 
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tryed,and after the Tryal, whatſoever is thereupt 
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dane by the Court is endorſed on the back of the 
Record by the Aſſociate to the Clerk of the Aflizes, 
and begins Poftea die & loco.&c. which is the reaſon 
why it is called a Poſfea, which Poſftea is brought 
into the. Court at the day in bank and recorded 
there, and delivered back to the Attorny who 
gives a Rule for Judgment upon it ; and it there 
beno Rule ro the contrary after the Rule for 
Judgment is out, the Attorny brings his Poſtes to 
the Secundary,. who ſigns his Judgment thereupon, 
and then he enters all this Matter upon the Iſſue 


Roll immediately after the Iſſue. 


The Court may ftay the Poftea, not ſuffering 
the-party to enter Judgment upan his Verdic, it 
they find cauſe to do it, Mich. 22 Car. B. R. viz. 
Far ſome undue Prattice in the Proceedings to the Tryal, 
akbough the Plaintiffs Cauſe was good ; for it is not 
enough - bave a good Cauſe, but it muſt be alſo legally 

undead. 

The Defendant hath four days by the Rules of 
the Court to ſpeak in Arreſt of Judgment after 
the Poſtea is brought into the Court, and if the 
party for whom the Verdict paſſed will not bring 
tin upon notice given to him by the other party, 
that he intends to move in Arreſt of Judgment ; 
the Court upon a motion ſetting forth this matcer, 
wil order Judgment to be ſtayed, until four days 
after it ſhall be brought in. Vide Title Notice» 
Iiat the Defendant may bave time to conſider upon the 
Record what to move out of it in Arreſt of Tudgment. 

There is no general Rule of Court for the Clerk 


$4 the Aflize to bring in the Poſfteas into this Court 
© by a preciſe time ; for ſometimes poflibly he may 


t able to bring it in ſooner than at another time ; 
but if he be negligent, and return them not in con- 
Knicnt time , the parties grieved may move the 

Ee 3 Court 
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Court or at the ſide Bar, and thereupon the Caurt 
will make a Rule that he bring chem in ſpeedily 
'Adich. 22 Car. B. R. to avoid farther delay to the Pary 
concerned, | 

It the Clerk of the Aﬀize have miſtaken himſelf 
in drawing up of the Pofea, as ſometimes it falk 
our to be, he may amend it by his Notes which he 
took and drew it up by, alchough it be returned 
Trin. 24 Car. B. R. But it muſt be before it be fill 
for then it is a Record of this Court, and may ni by 
altered. 

After the Poſtea is entred upon Record, and the 
Record hath been read in Court, in order to the 
ſpeaking to ſome matter in Law in it, the Attomy 
in the” Cauſe ought not to have the Poſtea ay 
longer in his Cuſtody, but it ought to remainy 
Court, Trin. 24 Car. B. R. As @ Record of the Can, 
#nd inthe Cuſtedy thereof. | 

Although the Verdi given be prejudicial toth: 
Plaintiff, as he conceives, yet he ought to bringin 
the Poſtea, 1651. B. S. 13 Maii. For he muſt abit 
the Tryal, though it may prove prejudicial unto him,ths 
of he will not enter the Verdiet, the Defendant ma. 
A Peſtea is a Record of this Court truſted wit 
the Attorny in the Cauſe by the Clerk of the 1 
ſize, and the Attorny is bound, if he be ſotrulte 
co deliver it into the Office, that the Judgmet 
may be entred by it by the Officer of the Cour, 
Trin. 1651. B. S. And if they do it not the Court w 
enforce him to do it. | 

-lc is not neceflary to annex the ta unto 
the P:tes, althought ir is uſual ſo to do, Trin.16 
B. S; For they bawe no relation one to the other. 

The not filing of Venres and Dinſtringas's alt 
Ve di&s are help'd by the Statute of Jeofails, Wu 
an erroneous Venjzre or Diſtringas is not aided, 
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-1 Preſumption. 


Reſumption is of three ſorts, 

far 1. Violent Preſumption, as if one be found 

a1; | to be killed in a Houſe, and a Man is ſeen tg 

he | come out of that Houſe with a bloody Knife, this 

ied | i5 2 violent Preſumption, that that Man was the 

el, Murderer. 

| 2 Probable, which hath but a ſmall effec. 

And 

th | 3- Levis Preſumptio, which is of no prevalency 
at all. 

6 Where the Plaintiff doth declare in an Action 


n, of Debt for Rent behind, due upon an Indenture 
1 | of Demiſe for years, it ſhall not be | png that 
ar; | there is any other Rent due, or Leaſe made than 


that upon and for which the Plaintiff doth de- 
the | Clare, Mich. 22 Car. B. R. For this would be a forreign 
Conftruttion, and for which there us no inducement to 
th Parent it. 
Where divers Houſes are let to one by one 

Leaſe, the Court will preſume that the Leſſee is in 
+} poſſeſſion of them all, if he be in polleflion of 
x} any of them, if the contrary doth not appear, 
Re, Poſes 24 Car. B. Re For although the Leſſee may poſſibly 
went i} hove paſſed away his intereſt in ſome of them to other 
ur Perſons, or the Leſſee did not enter into them all by 
vill *irtue of the Leaſe, yet this not zppearing to the Court, 

thy will not preſume it to be ſo, but w4ll judge that the 
ntolf} eaſe rooke effect as to all, 
&1 One Court of Juſtice will not preſume that ano- 

ther Court of Juſtice will do Injuſtice, except it 
do plainly appear unto them that it is fo, Paſc. 
fl 24 Car.B.R. For each Court ought to have an Lonuuravie 
' IN Opinion of the Proceedings of another Courts = 
Pl Ee 4 Jorts 
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Pots. 


T HE Cinque Ports are not abſolutely exclufire 
of the Common Law, fo that it may nor 
intermeddle in ſome Cafes with the Proceedings 
in their Courts, Mich. 22 Car. B. R. For the Com 
mon Law is the univerſal and ſupream Law of the 
Nation, and no place ought to be ſo priviledged, either 


by Cuſtom or Charter, as totally to be exempted frm | 


its Turiſdiftion ;, for this might cauſe a failer of Ju 
ſtice in ſome Caſes, if it ſhould be ſo, which thi 
Court will not ſuffer if there be complaint made 
thereof. | 

A Writ of Error to reverſe a Judgment given 
in the Cinque Ports, is to be brought before the 
Warden and Conſtable of Dover, Mich.22 Car.B.R, 
For theirs w the ſupream Court, and the other inferur 
Courts are ſubordinate. 

Whether a Certiorar; lies to any of the Cinque 
Ports hath been a queſtion, Paſc. 23 Car. B. R. It 
a Certiorari was granted out of this Court to remre 
a Judgment given at Dymchurch i: Kent, being « 
Limb of one of the Cinque Ports, in Rook and Knights 
Caſe, Mich. 22 Car. B.R. Rot. 3$1. moved 
Launcelet Johnſon of che Inner-Temple this ws 


granted upon a ſuggeſtion of a failer of Fuſtice there 
JP2operty. 


Here are two kinds of Properties. 1. Ag 
neral Property, which every abſolute Owner 
hath; and 2. A ſpecial Property,as Goods pledged 
or taken to manure his Land with, &c. andin 
either of theſe Caſes a Replevin lies, 


a 
He 


n ww cc FF =». A HH TVDT_P_C+* tw << Xo. 


— = re SS © & Ins mM. pw 


The Accompliſh'd Attompy. 425 

He that hath the Land that lies on both ſides 
of a High-way, hath the Property of the Soil of 
the High-way in him, although the King hath the 
prifiledge for his People to paſs through it at 
their pleaſures; for the Law preſumes that the 
Way was at the firſt taken out of the Lands of the 
party that owes the Lands that lic upon both ſides 
of te Way, Mich. 22 Car. B. R. By Roll it ſeems 
it is called the Kings Hig h-way, becauſe of the privi- 


| kdge that the King bath in it for his People to paſs 


and repaſs through it, and not in reſpe&# of any Property 
be bath in the Soil it ſelf 3 yet divers Lords of Mannors 
claim the Soil as part of their Waſte. 

He that hath the Goods of another perſon de- 
lvered unto him to keep, hath a ſpecial property 
in them, by reaſon of the delivery of them, and 
may maintain an Action of Trover againſt a 
Stranger that ſhall take them out of his polleflion, 
or bring a Replevin for them, although they be 
not his own proper Goods, Hill. 22 Car. B. S. Be- 
cauſe an Attion doth lie againſt him to whom they 
were firſt delivered by him that did deliver them, 
if be ſhall not redeliver them when he is demanded 
to-do it ; and therefore it is reaſon that he ſhould 
= a property in them againſt all other Perſons what- 
over. 

Every Man (unleſs he hath forfeited it) hath 
a property and right which the Law allows him 
to detend his Life, Liberty and Eſtate; and if 
it be violated it gives an Action to redreſs the In- 
jury, and puniſh the Wrong-doer. 

To alter or transfer Mens Porperties is not ma- 
lem in ſe, but to violate Mens Properties is never 
lawful, but malum in ſe, Vaugh. 335. 

A Legatee of Goods hath no property in the 


Goods bequeathed unto him before chey be deli- 
vered 
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vered unto him by the Executor or Adminiſtraty;, 
Mich. 23 Car, B. R. For the property of them is wy 
altered by the Will, ſo long as they are in the poſſeſiun 
of the Executor or Adminiſtrator, and it may be tha 
there are not Aſſets to pay the Debts, and then the 4, 
livery of them to the Legatee would be a Devaſtavit jx 
the Executor or Admmiſtrator. 

The Recor of a Pariſh Church ſhall be intended 
to be the Proprieto:: or Owner of the Tithes of 
the Pariſh, if the contrary be not ſhewed, 7, 
24 Car. B. R. Becauſe generally, and by the Lav, 
Titbes do bilong to the Rettor. 

If the Sea or a River ſhall by violent Incurſm 
and breaking forth carry away the Soil of one,in 
fo great a quantity, that he that had the propeny 
In the Soil can know where his Land is, he hl 
have it; but if his Soil or Land be inſenſibly, or 
by little and little waſted by the Sea or the Rive, 
he muſt loſe his Land, Paſc. 1650. B. $. 11 Mas 
Becauſe he cannit prove which is bus Land. 

If one to ſupport the credit of a Bankrupt, wil 
ſuffer the Bankrupt to have his Goods in his a 
ſtody, and make uſe and diſpoſe of them, thepro- 

erty of the Goods ſhall be accounted to. be inthe 
| wm Broadly and the other upon a Tryal for the 
property of chem, ſhall be judged to have loſthi 

roperty in them, Paſc. 1651. B.S. 18 Apr. Becau| 
b, ſo doing he was a cauſe in part that others were + 
cerved by the Bankrupt, whoſe credit he ſupported, al 
therefore he is juſtly puniſhed for his fraudulent dealing 
zo the prejudice of others , aiſo this ſhall be taken n 
the Eye of the Law to be a Fraud, there being no preatr 


Badge of Eranmitthan a Truſt. 


JIartition 
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Partitton. 


WHere Partition is made by Agreement (un- 

leſs there is ſome particular Agreement to 
the conerary) the elder Siſter ſhall chooſe firſt, the 
ſecond next, &c. but where the Sheriff is to make 
Partition, there he may aſſign the part to the 
youngelt fir{t, and to the eldeſt laſt, if he pleaſeth 3 
Fir the Writ doth not command bim to grve any prefe- 
rence to the elder Siſter, but only to make equal Par- 
tit10n. 

A Partition of Lands ought to be made accord- 
ing to the quality, and the true value of the Lands, 
and not according to the quantity or equal num- 
ber of Acres, Hill. 22 Car. B. R. For the Partition 
ought to be equal in value, which is ſo in the former, 
but may wot be ſo in the later, viz. the Diviſion by 
qualry of Acres, for ſome Land xs of greater value 
t 


other. 
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Payment. 


Payment of Mony before the day of payment 
appointed, is in Law a payment at the day, 
Mich. 22 Car. B.R. For it cannot be in preſumption 
of Law, any prejudice to bim to whom the payment is 
made, to have his Mony paid before the time ; and if 
it be paid before the day, it is paid at the day, and it 
appears by his Receipt of it, that it is for bis own ad- 
vantage to receive it then. 

Upon ſclvit ad diem pleaded, it is good evidence 
to prove payment at any time after the day, and 
before the Action brought ; For if the Mony were 
paid, and accepted by the Plaintiff he had no reaſon to 
bring his AfFion. | 
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In an Acion of Debt brought for Rent due uy 
on an Indenture of Demiſe of Lands, the Defen- 
dant may plead payment without a Deed, andit 
1s a good Plea in Bar of the Action, Trim. 24 Car 
B. R. Becauſe the Leſſee cannot compel the Leſſor to 
wake him any diſcharge by Deed or Writing upon jor 
went of the Rent ; and therefore it 1s not reaſon be ſwuld 
be compelled to plead payment by Deed, but I take it 
that bis beſt Plea is nil debet per patriam. 

It one buy any thing of another, he that buys 
it muſt pay the Mony contracted for to be paid 
for it, before the Seller is bound to deliver him the 
thing fold, Paſc. 24 Car. For the Contratt doth im 
ply ſuch a Condition im it, viz. That the Buyer paying 
Jo much Mony to the Vendee, that the Vendor ſhall ther 
upon deliver the thing ſold to the Vendee, See Titk 
Aſſumyſit. 

A payment of Mony ſhall be interpreted tobe 
made according to his intention that pays it, and 
not according to his intention that receives it, 
Mich. 1650. B. $8. 22 Now. For every one ought 10 it 
terpret the intention of his own Af, and not anithn, 
for this is but reaſonable. 

Where a Man mortgages to another in Fe, 
and there is a Proviſo, that if the Mortgagor pay |} in 
t the Mortgagee ſuch a day ſo much Mony, F C 
that then, &c. here if the Mortgagee dies before | fu 
the day, the Mony is payable to his Executs  w 
and not the Heir 3 but if the words had been por I} 
7 to bim or his Heirs at ſuch a day, &c. ther Þ 

the Moxtgagee dies before the day of payment, F up 
his Heirs ſhall ſhave it ; but where it is payable I @ 
to his Heirs or Affigns, there he may pay it either Þ By 
to the Heir or Executor, for Executors are Af Þ| tb 
figns in Law to this intent, See Co. Lit. 209,210. | ic 


PW 


ma EP. .... a _ ww ic 2c os 


i © = £-A 


Hy. W- 


_ As 9 


=» tw 4 


7 38 : I 30 OS. 7. 20 I9- 


The Accomplith'd Attomy} —=429 


122wcedendo, 


W Here a Cauſe by the Cuſtom of London is 

actionable, and will not bear an Action at 
the Common Law, if upon a Habeas Corpus Or 
C#rtiorari brought to remove ſuch Cauſe to this 
Conrtz it doth ſo a r to the Court; this Court 
will grant a Procedendo to authorize the Court 
of London to proceed in the matter, Brevi de Ha- 
bus Corpus eis prins ' dire? & deliberat' ad contrar 
inde aliquo non obftante, otherwiſe the party that 
brought the Action would be without Remedy, 
Hil.22 Car. B. R, Which the Law leaves no Man with- 
out; much leſs will hinder Fuſtice to be done. 

Ater the Defendant hath filed: Bail in this 
Court, . a. Procedendo ought not to be granted, 
nuoh-leſs after Iffue is joyned in the Cauſe, Paſc, 
23 Car. B. R. For by accepting of the Bail the Plaintiff 
bath admitted of the Furiſdittion of the Court, and it 
is they too late to move for a Procedendo, much leſs 
after Tſue joyned when the Cauſe is ready for a 
Tryal, 

I is -not fieceſlary that a Procedendo do agree 

in form with the Habegs Corpus, by which the 
Cauſe was removed: into 'this Court; - but it is 
ſufficient if ic do agree in matter and ſubſtance 
wich it, 7rin. 24 Car. B. R. That it may appear that 
it (# 10 proceed im the ſame Cauſe that was removed. 

If the Defendant hach put in Bail in this Court, 
ion the removal of the Cauſe hither by Certic- 
rari, Or Habeas Corpus cum Cauſa, it afterwards the 
Bail be difallowed by the Court, if the Defendanc 
hall upon! a Rule given for that purpoſe, and no- 
tice thereof to him given, refuſe to pur in better 
Bail, fuch as the Court ſhall approve of, a —_ 

endo 
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dendo may be granted to the Plaintiff to remgr 
the Cauſe back again to try it where the Aion wx 
firſt laid, Adich. 24 Car. B. R. For diſallowing of 1}; 
Bail, makes the Defendant to be in the ſame conditi 
as if he had put in n0 Bail ; and until the Bail put in, 
filed, this Court is mt poſſeſſed of the Cauſe. ſo as tow [ 
ceed in it. 

If a Certiorari to remove- a Cauſe be returned [*! 
before a Judge, and the Judge will give yoi ; $®" 
Ruile. thereupon to put in Bail by ſuch a wy, 
which if the Defendant upon the ſerving of his $? 
Attorny with a Copy -of the Rule , doth og 
do, . then the Judge will ſign a Warrant ' for | 
Procedendo; alſo if Bail- ſhall be put in « $” 
the time, and they do not prove good Bail, the te 
Judge will grant a Rule for better Bail to'be putin 
by ſuch a day,which if the Defendant doth notdy, 
the Judge will then alſo ſign a Warrant for. a Ps 


cedendo, | | 
oa ecuto2s, whi 


Plene Aadmifniftravit. S*e{Aominiſtratox, Þ;,, 
Ieading. 


P ON Plene Admmiiſtra6it pleaded by an Exe 
cutor, it it be proved that he hath Goodsin 
his hands which were the Teſtators, he may gi 
in. Evidence that' he hath paid to that value 
his own Mony, and need nor plead it ſpecially; 
For where ever an Executor before the Action bath pail 
the Mony in equal degree with that demanded: by th 
Plaintiff, be may plead fully adminiſtred generally, al 
give the ſpecial matter in evidence, L 2 , 
Where the Teſtaror or Inteſtate was indebredto FB; .. 
the Executor: or Adminiſtrator. upon Bond', he 
may plead Plene Adminiſtravit, and give his own 
Bond in Evidence againft any other Bond ; fo = 
wiſe 
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wiſe upon an Indebitatns, for he ſhall have the pri- 
niledge of paying of himſelf firſt. 


Practice. 


' UTE the Attorny for the Plaintiff do tell the De- 
" IL fendants Attorny that he is content to ſtay for 
a Plea till ſuch a time. and yet doth in the mean 
time enter Judgment for want of a Plea, this is 
not fair Practice 3 but if this be made to appear 
toa Judge at his Chamber, or to the Court, the 
Court will vacate the Judgment, and force him 
to accept of a Plea, Hil. 22 Car. B. R. For the Law 
will not countenance Frau! nd Falſhood in the Pro- 
aedings thereof, and ſuffer :idvantages to be taken 
thereby, but loves plain and fair Practice, 

It 1s not fair praftice for the Defendants Attorny 
w demur to the Plaintiffs Declaration withouc 
probable cauſe, but only to gain time to plead, 
Irin, 22 Car. B. R. For this is apparent cauſe of delay, 
which they oug ht not. to be inſtrumental in againſt the 
1 bun Rules of Prattice. 


Jrtviledge. 


j [* one that is a priviledged perſon in one Court, 
do ſue another that is a priviledged perſon in 
another Court, he that is ſued ſhall not have his 
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& nnledge allowed him. 
Fe No priviledge is to be allowed to one that hath 
+ $2 Indictment preterred againſt him, alchough he 


tt a Peer of the Realm, Mach. 22 Car. B. R. For 
n Endittment is at the ſuit of the King, and againit 
m no priviledge 1s to be allowed, for all Courts of 
Juſtice are bis, and be may jue where be pleaſerh. 

One that was coming unto this Court to attend 
on his Cauſe, was arreſted as he was coming,and 
was 
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was forced to-put in Bail ; but upon a motion, an 
making it 10 to appear unto the Court, he and hi 
Bail were both diſcharged, Mich. 22 Car. B. }, 
And the Party that arreſted him had been alſo puniſh, 
bad he not pretended that be knew not that the Par 
came about hu Buſineſs depending in the Court 3 far th | * 
doing of this was an affront to the Court, as well way 
injury to the Party arreſted. c 
One may have a priviledge in the Land of ans ff " 
cher by preſcription, although he hath no Tit | 
|, 

a 

7 


| 


the Free-hold: or Soil, Paſc. 23 Car. B. R. For ol 
though be now have it by Preſcription, #t might wil 
originally by Grant, - and whatſoever lies in Grant, my 
be claimed by Preſcription, ſo that the Preſcriptim 
this caſe is not unreaſonable. 

One that is priviledged in this Court ought nt c 
thereby to claim his priviledge to have a Tryalz M 
the Bar for to cry the Title of Lands which i he 
claims in Remainder, Tri. 23 Car. B. R. Fir iti 
incertain whether the Remainder may fall whilt kN © 
continues a priviledged Perſon, and for the preſen b: ” 
claims no preſent intereſt in the Lands 3 nay, though t 
had a preſent claim to them, yet he ought not toki fo 
priviledged, if the Lands in queſtion be not of agni 3 
walue, or elſe "the Title wery difficult to be wah 
and in ſuch Caſes, any other Perſon. though ut 
priviledged, may have a Tryal at the Bar, and Tyu 
for Land ought by the Law to be inthe County win; 
the Lands lie. 


: A priviledged perſon ſhall not be allowed b | 
priviledge upon a motion for it to the Court; WE... 
he mult appear and plead his priviledge, and y y 
on his pleading it, he ſhall be allowed it, A 
23 Car. B. R. Breri 

A Philazers Clerk did claim to be priviledged! he 4 


this Court, but was denied it, Mich, 23 Car- 
: 
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thaugh the Maſter may be priviledged, yet the Court 
takes no notice of the Servant, for he hath no neceſſary 
ce on the Court. t 
The Lord Mayor of the Ciry of Londen is pri- 
viedged from all Actions during his Mayoralty, 
inregard of his Office, except it be for Felony or 
Treaſon, or Aions which concern Free-hold ; 
this is, That he may not be hindred in the Govern- 
ment of the City, which being the Metropolis of 
the Nation is of higher concernment, in reſpe& of 
the publick, than any Mans particular intereſt, 
Paſc. 24 Car. B. R. For theſe are matters of 4 high na- 
we, and it much concerns the Publick to have ſpeedy 
Taftice to be done in them. | 
A Member of Parliament is priviledged, as well 
in his Lands and Goods as in his Perſon, By Roll 
Chief Juſtice, Mich. 24 Gar. B. R. In the Caſe of the 
Lord Mohune. For by being diſturbed in any of them, 
bes bindred in ſerving of the Common-wealth, which 
is to be preferred before all private Intereſts whatſo- 
ever. 
An Attorny of this Court that is ſued as an Exe- 
eutor, is not to be priviledged, for he is ſued in 
the right of che Teſtacor, and not in his own right, 
Paſe. 1650. B. S. 7 Maii. And bis perſonal priviledge 
is not applicable to him in any «ther relation, than as he 
is an Attorny of the Court. | 
The Prayer of Priviledge is not properly a Plea; 
for a priviledged perſon did anciently demand his 


_q_ by Writ, but of later times the party 


h been admitted to his priviledge upon his 
prayer to the Court, By Latch Apprentice, 1654. 
B.$. Vide antea Tit. Plea and Pleading. 

A Clerk of this Court is not bound to lay any 


.Epxxrional Action which he brings againl(t another 


out of che County where this Court doth fre, Mieb: 
Ft 22 Cat: 


:. notwithHanding the cauſe of bs Atiion did ariſe in aw 
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2.2 Car. B. R. But by. his privileage he =p lay it bay, 


ther County, provided it be not @ local Action > and þ 
is thus proviledged iu regard of the conſtam attenda 
he 1s tied to give in this Court, | 

In the Cate betwixt Oliver Protector and Yr 

dercomb, Hill. 1656. The priviledge of the Cami 
was prayed, and granted to protect a Witneſs fron 
being arreited in.coming or going from the Court, wh 
was 0 give Evidence for the Protettor upow an Endit- 
ment of High Treaſon preferred againſt Syndercomb 
quod Nota. 
A Barriſter who conſtantly attends this Cour 
ought to have the priviledge of being ſted in dl 
eranſitory Actions in Middleſex z Becauſe there ithi 
Attendance and Buſineſs during the continuance of th 
Term. 

Where. an Attorny cf this Court ſues anothe 
| pra who is not any ways priviledged ; this pes 
on is bound to anſwer the Acttornies Action inths 
Court without emparlance in the ſame manners 
the Attorny is bound to anſwer him, and res 
goed, for what is Law for the one, ought to be Lauf 
rhe other. 

In the Caſe of Robinſon and Wright, it was rule, 
That though Rebinſon was an Alderman of La 
den, yet he ought not to be priviledged to ar 
tinue his Action in London, where the cauſe « 
Action aroſe in another County, and was a pee 
ſonal Action. 

Oae that hath a Suit depending in this Courts 
priviledged by the Court from his being arrettel 
in coming hither from his Houſe or lodging # 
tollow his Cauſc, and alſo in going back agui 
trom the Court directly to his Heute or Lody 
ing ; ard if he be arrefted in ſo doing, the Cour 


upon 
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ppoh t motion made to inform them of it, will 
| the party at liberty, and puniſh him that ar- 
teſted him, if he did know he had a Suit de 

ing kere, and came hirher to attend ic ; were 
t otherwiſe, it might be very miſchievous to the 


t 
ft . 
" My The Wife of an Attorny of this Court, if ſhe 
& | be arreſted, ought nor to claim the priviledge of 
4 | this Court, not to put in Bail to the Action, as 
b & her Husband may, if he be arreſted 3 but her Hufſ 
band muſt put in Bail for her, and for want there- 
it © of ſhe is to be committed to priſon, Trin. 1650. 
al Firm. 25. B.S. For ber Husband is priviledged only in 
ls if 1egard of bis prrſonal- attendance upon the Court, and 
k f that tie which the Court hath upon him in regard of 
s relation to the Court, and ſo it is only a perſonal 
triviledge annexed to his Perſon, and concerns not his 


het 

”J Li 

hs & In the Caſe between Ridley and Car, Paſe. 1656, 

ral BS. It wes ſaid by Glyn Chief Faftice,and ſo ruled; 

on I That if an Attorny of this Conrt do abſent himſelf for 

for ff > year from the Court ,and gives no attendance, he doth 
h the new Rales firfeit his Priviledge. 

ll, Mony was attacht in London in the Hands of 

La (in Atcorny of this Court, he ſhall not have his 

a © Writ of Priviledge in this Caſe, becauſe the Plain- 

& « Mff cannot follow his Attachmene againſt him in 

per ite Kings Bench, but only in the Court of London 

and if this Courc ſhould ſtay proceedings in the 

its Court of London, there would be a failer of Ju- 

efted ftice. 

ga 


Alſo the very Writ of Priviledge it ſelf doth 
ply 4s much, for after the ſetting forth of the 
PMviledge of this Court, and the ſuing of the De- 
Kndatit in another Court, it is thus, Quod ad om- 


nt ulteriorem proſecution” ſuperinde verſus prad. the 
Fiz Atcorny 
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Attorny ſuperſed, periculo incumbente, dicentes parti 
bus praditt. quod ad Curiam noſtram coram nobis ac 
dant juſticiam ibidem in ea parte conſecuturam |; i 
widerint expediri, 10 that a toreign Attachment be. 
ing a matter not conuſable in the Courts of #i#. 
minſter-Hall, there is no reaſon that the Plaintiff 
ſhould be ſtopt from proceeding in that Court 
where by Law he may proceed. 


P2ohibitton, | 

Prohibition will not be granted upon me | * 

. tion made the laſt day of the Teim; bu Þf £ 
the Court will ſometimes make a Rule to ſtay Þ | 
Proceedings until the next Term. - 
Ih 


In a Prohibition prayed to be dire&ed to the 
Court of Admiralty to ſtay their proceedings, up || 44 
on a ſuggeſtion: that they did Fold Plea there, I 5% 
upon a promiſe which was made infra corpus com; f '# 
tatus, and fo not triable there, but at the Comm | M 
Law; It was faid by the Court, that the ſurniſe | 
muſt be abſolute, that the promiſe was made ifs 
corpus comitatus, and not, that if there was ay I . 
promiſe made, it was made infra corpus comitatu, Nay 
fur this is incertain,for it appears not chereby wh: 
ther there were any ſuch promile made or n, 
and upon an uncertain ſuggeſtion no prohibition 
can be granted; for no Iſſue can be taken uponi, Land 
though it ſhould be falſe, Hz1. 21 Car. B. R. 

This Court may by the Common Law grant: 
Prohibition to the Court of Admiralty to ſtay thei 
proceedings, if they hold Plea of any marter,whict File; 
the Juriſdiction ot their Court doth not extendur Fc. 
to, Mich. 22 Car. B.R. For thus Court ts to regulated", 
other Courts in their juriſdiftions, and not to ſuffer tha it | 
zo uſurp Authority where they have none, ler 


þ 
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"A Prohibition doth lie in all Cauſes, wherein 4 
Habeas Corpus doth lie at the Common Law, Mich. 
22 Car. B,. R. For this Court hath power as well to 
ſee Fuſtice done concerning a Mans Eſtate, as to his 


Y/ 07s 
"Although it be queſtionable, whether a Prohi- 
bicion do lie in the Caſe wherein it is moved for ; 
yet this Court will grant it, ſo that the parties 
concerned may appear here, and plead or demur, 
they ſhall be adviſed, to the intent the matter 
may come in queſtion here, and be decided, whe- 
| ther a Prohibition doch lie in the Caſe, or not ? 
ue | But if it appear to the Court clearly, that a Pro- 
ay | Pibicion doch not lie, the Court will not grant it, 

Mich. 22 Car. B.R. And if it ſhall appear to the Court 
the IN that a Prohibition doth not lie, the Court will then grant 
up | « Conſultation, whereby the Party that was ſtopped in 
are, | bs Proceedings by the Prohibition may now proceed 
mi- | in that Court, to which the Prohibition was direfed, 
on |} Mich. 22 Car. B. R. 

6 | A Prohibition may be granted to the Preroga- 
16, £'ve Court to hinder them from granting Letters 
ay $f Adminiſtration againſt the Law, or to hinder 
aw, Navy other Proceedings which are not conſonant to 
the Common Law, Hil. 22 Car. B. R. 

Where there is a Suit depending in the Eccle- 
laſtical Court for a perſonal Eſtate, and alſo for 
Lands, a Prohibition may be granted to ſtop their 
Proceedings there, as to the Lands only, for all 


Ot. i ate. Att: Moor 


anta Fveir Proceedings, as to Lands, are abſolutely 
ther {'oid, &- coram non Fudice, but they may (never- 
chi (ele) proceed there as to the perſonal Eſtate, 


dur {s/ce 23 Car. B. R. They having a Juriſdiftion as to 
ate d Wt, and as to the other they bave none. 

- tha} if the Common Law and the Spiritual Law do 

trin the way of their Proceedings, in matter 

Fi 3 o\ 
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of ſubſtance, and the Eccleſiaftical Court will 
proceed according to the courſe of their Law, this 
Court will grant a Prohibition to ſtop their Pro 
ceeedings, Paſc. 23 Cer. B. R. For in things doubtful 
the Common Law 1s to be preferred before the Spiritual 
Law, as being the more General Law, and more tend- 
ing to the general Good of the People and the publick 
Peace of the Nation, aud that which beſt ſuits with 
the conſtitution of the Natiow. 

Wherg a matter is properly determinable in the 
Spiritual Court, if they make an erroneous De, 
cree, this Court will not grant a Prohibition, but 
the Party grieved muſt appeal to the Delegates; 
but if they Decree a matter which they have no 
Juriſdiction of, this Court will grant a Prohibitim 
ro annul the Sentence, 

If che Court of the Lord Mayor of Londen, or 
other inferior Court, ſhall hold Plea of a Cauk 
after it is removed into this Court by a Writ of 
Habeas Corpus or Certiorari, the Proceedings as 
abſolutely yoid, & coram non Fudice, the matter 
being removed from them to the ſuperior Cour, 
Trin. 45 Car. B. R., For aftey it is removed they hav 
no farther Conuſance of the Cauſe. 

A Prohibition may be granted out of this Cout 
to any ether inferior Court that doth proceed in 
any Cauſe, which doth not lie within their Juri 
diction, Trin. 23 Car. B. R. For ſuch proceeding it 
exceed their Authority, which this Court will nat /ofn, 
but is t6 keep all inferior Courts within their an 
Bounds, 

A Prohibition may not be granted to an ink 
rior Court to ſtop their Proceedings in a 
which doth not lie within their Juriſdiction tot! 
after that the Defendant hath allowed the Juti 


didion of the Court by pleading to the An 
11k 
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Trin. 23 Car. B. R. For #t is then t00 late to move fer 
4 Probibition, be having then admitted the Furiſdifion 
of tbe Court. | 

The Defendant in the Court of Admiralty ma 
hare a Prohibition to that Court after he bath 
pleaded there, although he cannot have it to an 
nferior Court after he hath pleaded ; for an in- 
ferior Court doth not draw the matter in queſtion 
ed alind examen, but doth proceed therein accord- 
ing to the Common Law ; but the Court of -Ad- 
miraley doth draw the matter ad alind examen, that 
is totry it by the Civil Law, Tr. 23 Car. B. R. 
tnd therefore this Court will uſe their Authority at any 
time to ſtay their Proceedings in the Admiralty, al- 
though the Defendant hawe by his incautelous pleading 
adlewed their Furiſdiftion, becauſe not only the Party | 
that prays the Prohibition is injured by their Proceed- 
ings, but the Commen Law it ſelf, which the Fudges 
me bound to maintain. | 

It is not neceflary for him that Libels in: the 
Court of Admiralty, to ſhew in his Libel, that 
the Common Law hath no Jurifdition of the 
matter for which he Libels, tor that is taken for 
granted upon preferring his Libel; but he that 
prays a Prohibition to the Admiralty in this Court, 
muſt ſuggeſt ſomething, wherein in reſpe& of the 
Cauſe depending there, and for which he prays 
the Prohibition, that Court hath no Juriſdi&i- 
on of the Cauſe, Hill. 23 Car. B. R. For the Ad- 
wiralty cannot determine, whether the Commen Law 
beve Furiſdiflion or not, and therefore it would be a 


vam allegation ; but this Court can judge of the Fu 
riſdiftion of the Courts of Common Law, and can. dr- 
termine 2hether other Conrts do intrench upon their Tu- 
riſdiffions, or not. | 


Ff 4 It 
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If the Court of Admiralty do hold Plea of 
matter, which is not maritime, although the thi 
were done upon the Sea, yet this Court will gray 
a Prohibition to ſtop their Proceedings, HiB.23 Ca, 
B.R. For the Court of Admiralty bath only Furiſdiftm 
in maritime Cauſes, Viz. ſuch as only concern Seqaf. 
fairs, and nit of all matters done at Sea, as Contrath, 
Properties, &C. the Tryal whergof belongs ts the Con 
mon Law only, and not to the Admiralty. 

This Court will grant a Prohibition to the Ad. 
miralcy, if there be a cauſe for it, although tha; 
Conſultation have been granted in the Court o 
Common Pleas in the ſame Cauſe, Hill. 23 Ca, 
B. R. For this Court # not bound by the Rules of th 
Common Pleas, if they differ from them in Opinion, 

* This Court ought not ta deny the party a Pr> 
hibicion that doth pray it, if there appear cauk 
for a Prohibition, for it is not a thing Arbitrary, 
or ex gratia Curiz to grant it, or not to grant it, 
Fl. 23 Car. B. R. For to deny it were to deny Futlic 
to the Party, in denying him the benefit of the Com: 
mon Law, which is every free-born Engliſh-mans bk 
right, which he may challenge as his Right and [nk 
TH ance. 

A Prohibition may be granted to the Spiritual 
Court after a Sentence given in the Cauſe in that 
Coure, for which the Prohibition is prayed, if ther 
be cauſe, but the Court will not do it, until they 
have heard Council ſpeak on both ſides to inform 
their Conſciences.although before a Sentence they 
uſe to grant it upon a bare ſuggeſtion of the Party, 
if the” matter ſuggeſted will bear it , Tweſdy 
2 Fuly 1650. B.S. and Paſch. 1652. B.S. For « 
Sentence in an Eccleſiaſtical Court is in the nature of « 
Tudgment given at the Commun Law, and preſumed 
ve gruen upon mature deliberation, and am thy 

| ourt 
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Court will not, but by good advice, make a Sentence 
there given void, or binder the execution of it : Sogreat 
reſpett duth this Court bear to the judicial Proceedings of 
other Courts, 

A Prohibition doth not lie to the Court of Ad- 
miralty in Caſes of Felony which are to be tryed 
there ; yet if there be Cauſe, this Court will grant 
a Certiorari to remove the Cauſe hither, By Rolf 
Chief Juſtice, in Dethicks Caſes 29 O#. 1650, B. S, 
Qu. Tamen, quia curia adviſare valt. 

Trin. 1659, By the Court : If an Aion be brought 
in an inferior Court, and the Defendant tenders a Plea 
there, aud ſwear it, that the Cauſe of Afion 1s not 
within the Furiſdittion of the Court 3 if they refuſe this 
Plea, this Court will grant the Defendant a Prohibition 
to ſtay their Proceedings in the Cauſe. 

Upon a Modas decimandi ſuggeſted, this Court 
will grant a Prohibition, but where the Suit is in the 
Spiritual Court is payment or non-payment of a 
Medas, this Court will not grant a Prohibition, be- 
cauſe that is a matter tryable there, which the 
other is not. 

Buz note, Tf in a Prohibition upon a Modns, the 
Party who hath it granted, doth not within fix 
Kalendar Months bring two or more ancient Wit- 
neſſes before a Judge of the Court where the Pro- 
hibition was granted to prove his ſuggeſtion upon 
Oath, a Conſultation ſhall be granted to authorize 
the Spiritual Court to proceed Brewi de Prohibitione 
non obſtante. See the Statute tempore Ed. 6, 


Party and Pavy. 


Here the Landlord deſires to be made a party 

to defend the Title of the Landin queſtion, 
together with the Tenant in poſſeflion,in an Fjects- 
| one 
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one firm the Court will grant it, fo that he will & 
ter into the Rule to confeſs Leaſe,Entry and Ouſter, 
Paſe.23 Car. B.R. In Prince and Warners Caſe,2 Mai 
1648. Note, At the Tryal he muſt confeſs Leaſe, En. 


try and Ouſter, and inſift only upon the Title ; and if 


be do not do it, then Fu _ is to be entred againſt the 
Leſſors own Ejetor by default. 

Note, If the Defendant doth not at N;/6 Price 
confeſs Leaſe,Entry and Ouſter, then the Plaintiff 
muſt be Non-ſuit, but there muſt not be any Coſk 
tax't againſt him, but the Rule for confefling of 
Leaſe,Entry and Ouſter muſt be carried to the $ 
cundary who taxes Coſts upon it,which Coſts muft 
be demanded of the Defendant by ſome perſon 
having an authority from the Plaintiffs Leffor for 
ſo doing, and if the ſame are not paid, the Court 
will upon Afﬀidavit and Motion grant an Atrach- 
ment againſt the Defendant. 

Note, Formerly _ a Nor-ſuit at the Aſſizg 
for want of confefling Leaſe, Entry and Outer 
the Plaintiffs Attorny immediately made out 1 
Writ of Poſſeflion, but the practice is ſince alter 
ed, ſo that now it cannot be done until after the 
the Poſtea comes in at the day in Bank. 


Purchaſe. 


AY Alien cannot purchaſe Lands in England, 
becauſe by this means the Realm would be 
impoveriſhed by tranſporting the Treaſure from 
hence into foreign Countries, and by putting 
thereby part of the Lands of chis Realm, that is 
to ſay, the Lands purchaſed by the Alien, under 
the power of a foreign Prince, Paſc. 23 Car. B.R. 
For not only the Subjec3s Perſon, but bis Eſtate alſo is m 
@ ſort under the Power of his Prince. m 
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- The difference between a Diſcent and a Pur- 


chaſe is this; viz. Where an Eſtate comes to a 
Man from his Anceſtors without Wricing, that is a 
Diſcent 3 but where a Man takes any thing from an 
Anceſtar or any Perſon by Decd, Will or Gitt, &c. 
that is a Purchaſe, 


Preſcriptions, 
A Preſcription muſt be always alledged in the 


Perion, and muſt have by common intend- 
ment 2 lawful commencement, but a Cuſtom muſt 
be always alledged in the Land, and muſt alfo be 
2 reaſonable Cuſtom, 6 R. 60, 61, 

One cannot preſcribe to have two ſeveral ways 
by one joynt Preſcription, but he muſt make ſe- 
real Preſcriptions for them, Trin. 23 Car, B.R, Q. 
For they might both begin by Grant at one and the ſame 
time, 

A Copy-holder cannot preſcribe againſt his own 

Lord owmino, nor againſt any other, but only in the 
Name of his Lord, 2 Saund. 326. 
. Two Tenants in Common cannot preſcribe for 
one Warren, Zrin. 23 Car. B. R. That is ſeve- 
rely, for they cannot both have it ſeverally, but in 
Common. 

A Copy-holder for life cannot preſcribe againſt 
his Lord, Go reaſon of his Copy-hold, but a oa 


holder in Fee, may, I ſuppoſe, alledge a Cuſtom 
zpainft his Lord, tor he holds his Copy-hold in 
the nature of an Inheritance, Mich. 6 Now. B.S. 
1650. But an Eſtate for life may be fo ſhort, that a 
Preſcription cannot lie for him. 


JIariſh 


444 The Prdical Regiſter z Or, 


Partſh. 


i 
A Pariſh may compriſe many Vills within it 
Hill. 23 Car. B. R. Paſc. 24 Car. Yet general 
@ Pariſh ſhall not be acccunted to have any more thas 
one Vill in it, except the contrary be ſhewed, Hill 
23 Car. B. R. Becauſe moſt Pariſhes have but oneVil 
within them, 

; Te ſhall not be intended that there is more than 
one Pariſh in a City, except the contrary be made 
to appear, Trin. 23 Car. B. R. For ſome Cities han 
but one Pariſh. 

If the Father of poor Children leaves the 
Pariſh, and his Children in the Pariſh, if the Chil 
dren have a Grandfather in the Pariſh that is abk 
to keep them, the Pariſh is not bound to maintan 
them, but the Grandfather, Mich. 24 Car. B.k 
See the Statute. 

. If a High-way lie within a Pariſh, the Panh 
within which it lieth is bound to repair it of cons 
mon right, if it do not appear that ſome othe 
perſons are bound by Law to repair it, Mich. 1558 
B. S. 24 O#. For it (ball be intended that the Pariſur 
ners, where it lies, have the greateſt benefit of it, au 
do make the moſt uſe of it, and it is moſt convenun 
and equal for the Pariſhioners in every Pariſh to rept 
the Ways within it, if they be able to do it. 

Where there are ſeveral Vills in a Pariſh, thy 
have uſually Peace Officers and Overſeers of ti 
Poor for every particular Vill, and it ofren hap 
pens that every Vill, and not the whole Patil 
maintains the particular Poor of ſuch Vill. 
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Preſentation, 


FF the King do preſent to a Church by Laps, 
where he ought to preſent pleno jure, and as 
Patron of the Churchz ſuch a Preſencation is not 
good, Hill. 23 Car. B.R. For the King 1s deceived in 
bis Grant by miſt«king of his Title, which may be pre- 
judicial to bim, his preſenting by Laps entitling but 
to that only Preſentation which 15 lapſt ro him. 

The King may in the Opinion of ſome preſent 
to a Church by his Letter ſent to the Ordinary to 
inſtitute and indudt ſuch an one his Clerk to the 
Living, Mich. 1649. B. S. The moſt ſecure way 1s to 
have @ Preſentation under the Great Seal, becauſe the 
King cannot regularly take or grant any thing but by 
matter of Record. . 


Paincipal and Accefſowy, 
O* E that is preſent and aiding to the ſtabbing 


of another, is not a Principal, but only an 
Acceſſory to the ſtabbing, within the Act of 1 Fac. 
that made ſtabbing to be Murder, Hill. 23 Car. 
B,R. For the Act ſhall not be largely interpreted, be- 
cauſe ſo penal. See the Statute. 


Poook. 


oh "bongh a Record of a thing be loſt, yet if 
the matter may be proved by circumſtances 
toa Jury, it is ſufficient proof, Paſch. 24 Car. B.R. 
Fir the right doth not wholly depend upon the Record, 
@ Record being to make the right more clearly appear,and 
to preſerve the memory of it to poſterity. 

If an ancient Deed which is enrolled, is to be 
fiven in Evidence at a Tryal, it there be no = 
teria 
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terial thing objected againſt it, it ſhall be admit 
ted for good Evidence ; but if the Iſſue be upa 
fatum, or non eft fatum, there it muſt be prow 
per Teftes, Mich. 1649. B. S. For before a Dre cank 


4 
enrolled, the Party to the Deed doth acknowleder it kN , 
fore « Maſter of rhe Chancery, that the Deed wy AP 
Jed is his Deed,and prays that it may be enrolled ; ani 7 
the Deed be to be acknowledged there, or before a July Þ 
of: that Court where it is enrolled, (which is a ſuffice Þ;þ 
authority to enroll it,) the Endorſement of the Emi Þ ,, 
ment upont the Deed is to be credited, becauſe it is mal Oi 
by a known Officer intruſted for that purpoſe. 

Where there are ten Grantors in a Deed, if Bn 
one of them acknowledges it before a Maſter h Bi 
Chancery, or a Judge, it is a ſufficient Author f ' 
for the Officer to enrol the ſame. up 

A Proviſo in a Deed, which Proviſo goes it the 
deſtruction of the Eſtate paſſed by the Deed, mul re 
be puncually proved, Mich. 1649. B.S. Firth \ 
Law doth not favour things which ſound in deſtrutia 
of Eſtates, but ſuch things as tend to the affirmanca al 
preſervation of them. 

If a place be named with an alias, it is not 
ceſlary upon a Tryal to prove both the Nama 
by Rell Chicf Juſtice, Mich. 1650. B.S. Q. Tama Phi 
For Crawley when he was Juſtice was of another Ox Wl 
2i0n, for he held both but one Name. | 

A thing which is proved to have been and we ſpii 
tinued for ſo long time as any one living cat 
member, ſhall be preſumed to have been beyoil 
the Memory of Man, and will be accounted : 
good Preſcription, Paſc. 1650.B.S, 11 Maii, baole 
the contrary cannot be proved. w 
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| 
| A Plaint is the cauſe for which the Plaintiff doth 
, complain to the King againſt the Defendant, 
» © 2nd for which he doth obtain his Writ, 21 Car. For 
Wl as the King denys bis Writ to none, if there be cauſe to 
i grant is, fo be grants not bis Writ to any without there be 
Hef cauſe alledged for it ; for as the King is bound to help 
x I chew to 1g ht that ſuffer wrong,” /o he is bound ( 4; much 
i: Þ a1 in bis Lres )- to defend bis People from cauſleſs wexa- 
71 1. 
APhaint in an inferior Court, is in the nature of 
q an Original Writ, Paſe. 1652, B.S. For therein is 
briefly ſet forth the Plaintiffs cauſe of Attion. 
it} The firft Proceſs in an inferior Court is a Plaint, 
won which Plaint there iffues a Pore, and until 
the return of a Nich# upon the Pore a Capias will 
net lie againſt the Body of the Defendanc. 
Where a Plaint is levied in an inferior Court, 
Defendant muſt be diſtrained bue by a Pewter 
Diſh or Kettle, &c. or ſome other little thing of 
mall value (not exceeding 10 5s.) at firſt, and if 
x i lic doth not appear, then a farther diſtreſs to a 
zm&Frcater value, and fo on till he appears; but the 
mea Plaintiff maſt not upon the firft diſtreſs fweep away 
1 Os Wl the Defendants Goods, it he doth, this Court 
grant an Actachment againſt him, and alſo 
| cor ſaint che Officers who made the diſtreſs. 


a} 
Joo2. 


the Father of Children do leave the Pariſh 
where he dwelleth, and there is a Grandfather 
the Children to be found, this Grandfather, if 
be able, is chargable with che keeping of the 
Chil- 
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Children, and not the Pariſh, Mzch. 24 Car. B. k, 
For the tye of Nature is @ nearer tye than the Lay 
can © doth enjoyn, Vide the Statute, and Title 
Pariſh. 


Przſentment taken before Commiſlioners of } * 

Sewers was quaſhed, becauſe, 1. it did na f 
appear in the Preſentment by what authority the Þ , 
Commitllioners did fit that took the Preſentment, ; 
and fo it might be coram non Fudice. And 2. be | 
cauſe it did not appear that any of the Commil F 
tioners before whom the Preſentment was taken þ 
were of the Quorum, Hill. 1649. B. S: As is direfd | 
by the Statute that gives them their Authority. 

The difference between a Preſentment and at 
Endidment is this ; An Endi&ment is drawn uy 
at large in Latin, and brought engrolt to the / 
Grand Jury to find ; A Preſentment is a ſhort Net 
drawn up in Engliſh by the Jury for Inſtrugs 
to draw the Endidtment by. 


Jarltament. 


FE E Parliament is not accounted to begin 
. til the firſt day of the ſitting thereof, al 
thence it is called the firſt Seffion of Parliamet 
although Writs are returned, and many Adjourt 
ments may be before, Paſc. 1650. B. S. 21 Mu, 
The Writs mentioned are meant the Writs direftul\ 
the Sheriffs of the ſeveral Counties, and to the Cit 
and Burroughs to elect Members for them to ſerve "Publ; 
Parliament; If 


| 
reſentment. 
4 

a, 
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PPcſidents. 


F there be a ſpecial Cauſe to alter the ancient 
Preſident of a Writ, -by reaſon of any new 
Statute or change in Government, the Curſitors 
are not to keep the old Form, but are bound to 


IF tlter it as the Caſe requires, and if they ſhall re- 
X & fuſe to do ir, this Court will compel them to it, 

G Trin; 1650. B. S; elſe it would be wery miſchievons to 
) 


the People, who by that means may have their Whits 
p abated, and be put to the trouble and charge of pur- 

chaſing of new Writs, by reaſon of their Wille or 
Y [enorance. 


INiiſoner and JPiiſon, 


at 
U 
hi Priſoner for Debt may be removed from 
ate the Fleet to the Kings Bench, and from 
as | thence to the Marthalſea again, but there muſt 
be ſomething to charge him with either in thc 
Body of the Habeas Corprs or Retrun, or elſe ready 
in Court upon his bringing up, Dyer 275. 
One that is impriſoned upon a Capias Utlagatum 
ought to be impriſoned as ſtrialy as he that is in 
non upon an Execution; But this is now altered 
ra Stat. made 4 and 5 Will and Mar. Sec in Title 
Outlawry at large, Trin. 1650. B.S. 3 Fulii, For be 
al that refuſerh to anſwer the Law, offends im as high (if 
wt in a higher nature) than be that is condemned Ly 
toll the Law, and « to be puniſted as bighly, vecauſe the 
ve 0 Publick is much concerned herein, 
If- a Priſoner be committed to the Marſha! 
by this Cotrt, and the Plaintiff Coth not de- 
it care againſt him in two Terms incluſive from 
G eg th: 
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the time of his Commitment, the Priſoner ſhall | 
be diſcharged at the end of the ſecond Term up i 
on common Bail. | 

Ic is the courſe of the Court, when a Priſons 
. 1s delivered over by thjs' Court unto the Marſhal 
the Court, to endorſe the day of this delivery up 
on the back of. the Writ, that it may be known 
when he was firſt commitced to the Marſhals «-Þ j 
ſtody, Mich.; 1650. B. Rs 20 Nov. 

This Court may fend for a Priſoner out of fl x 
the Priſon of the Marſhalſea by Rule of Cour ff 4 
without a. Habeas Corpw, becauſe that Priſon dot f 
belong to this Court, and they have the command 
of the Priſoners there in order to the executim 
of Juſtice, and the Proceedings in that Court; bu 
they cannot ſend for a Prifoner out of any other 
Priſon, but by'a Writ of Habeas Corpus. By Rd 
Chief Juſtice, Mich. 1650. B. S, Becauſe the ode 
nary Power of this Court extends ut unto other Prifw 
and Priſmmers. 

Every Attorny of this Court who ſhall Uf 
charge any Priſoner charged with any Adia 
here in Court depending out of Priſon, for tie 
want of Proceedings within two Te; ms, ful 
give notice to the Plaintiff in the ſaid Action, « Ydu 
ro his Attorny to appear before one of the JudpNju 
of this Cotrt to ſhow Cauſe why ſuch Priſout #7 
oughr not to be diſcharged for want of prokafi 
ting before he ſhail procure any Warrant undzYeed 
the Hand of any Judge of this Court for the aw 
charging of ſuch Priſoner out of Priſon ; and itz 
Plaintiff in the ſaid Action, or his Attorny (upaſſſ 
notice to them or either 0: them given) ſhalloFene 
appear to ſhew cauſe. ta che contrary, then upaſhu 
Oath to be made of ſuch notice ſuch Prifaxz 
againſt whom no prgceeding hath been withoTe 
vl 
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all} eo; Ternis then next . preceding , ſhall be dif- 


i 


| charged. out of Priſon, Per Cur. Paſch. 16 Car. 2. 


Lo_ 
1 


Regis 


FSiote the making of the late A for declaring 

inft ; Priſoners in Cuſtody, the Judges of the 

autt of Kings' Bench have made this enſuing 
Rule. 

i#:' That : no Copy of a Declaration be deli- 
wed toiaPryifonerin Cuſtody, before the day of 
th&@raterniof; the Proceſs, upon which the Deten- 
&nt was: taken or charge in Cuttody. 
2d(y.. That no Rule beigiven for the Defendant 
n:Gyftody to appear, and plead to any Decta- 
tion-againft Hin, ailt an Athdavit be filed with 
he. Clerk of the Rules. of the delivery of a 
Copy ''of fuch Declaration, and the time when, 
and the Perſon to whom the ſaid Copy was deli- 
reed; and that the: 'Detendant was arreſted or 
charged in Cuftody, by Procefs of this Court re- 
winable: before the delivery of ſuch Copy, and 
that the time when ſuch Afﬀidavit was filed, be 
aued-aupon the faid  Aﬀidavic by the Clerk of 
the: Rules; and a Copy of ſuch Afﬀidavit be pro- 
duced to the Secundary before the ſigning of 


hdgment. 

($d/y« bf 4 Copy of. the Declaration' be deliver- 
& againſt ſuch Defendants before Adenſem Paſche, 
und Foe Craf num Arimer.; and Affidavit thereof be made 
ce iYad tiled 3 'and the Defendant doth not appear 
i®tzfore the end of ten days after Eafter and Mz- 
uplldzdrrar Term reſpectively, Judgment. may be 
entred againſt him, if Rules have: been given ; 
wif he doth appear before the end off ten days 
7 the” Ferm, he ſhall imparl until: che next 
«m):(unleſs che Ation be 1n London or Afiddte- 
| Gg 2 [ex 
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ſex, and the Defendant be in Prifon within 
Miles of London or Weſtminfter,)' then though he Þ | 
doth appear before the expiration of ten day 
after the end of the Term, he ſhall plead two 
days before the Efloign-day of che next "Tem; 
and in default thereot (Rules having been giveg) 
 _ may be entred againſt him as afors 
aid. | 
4thly. If a Copy of the Declaration be delivered 
againſt ſuch Detendant,on'or after Menſem Paſchein 
Eaſter Term, or Craſftinam Animarum 11 Michaelmy 
Term, or in Hilary or Trinity "Term, and there 
upon the Plaintiff gives Rules to appear . and 4 
{wer, then if the Defendant'appear ewo days bs 
fore the Eſſoign-day of the next Term, he: ſhall 
imparl until the ſaid next Term 3 but if he dos 
not appear within that time, - Judgmenr' ſhall: 
given againſt him. . 

Frbly. If a Writ be returnable: in' any: Tem, 
and a Copy of the Declaration has been delinr- 
ed before the Efloign-day of the next Term the 
Plaintiff in ſuch nexe Term may give Rules» 
appear and anſwer; and it the Defendant dos 
not appear and plead upon the expiration of the 
Rules, Judgment ſhall. be -given againſt him. 

6:þhly.- It the Declaration be not filed befor 
the end of the next Term, after che Writ or Po 
ceſs -( by which the Priſoner was taken ar chad 
in Cuſtody } is returnable, and: Aﬀidavit mads 
and filed-irr manner as aforeſaid, before 'the! al 
of.ewenty days next after ſuch: Torm the Prifonz 
ſhall be diſcharged:by common Bail, fignedbyox 
of the Juſtices'of this Courrt. 

7thly. : If, any Gaoler. or Keeper of - a Prin 
having.received # Copy of a Declaration agaia 
any Priſoner in his Cuftody, fhall lopprogen 
0K, 
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fame; and not deliver it forthwith unto ſuch Pri- 
ſager,; an Attachment ſhall be iſſued againſt him. 


Poſſeſſion, 


TF.one do make an Entry into the Lands of ano- 

ther,,and-that other doth notwithſtanding the 
Emtry- keep the poſſeflion of the Lands entred in- 
t9-wich his Servanes-and Cattel, the Entry is no 
Entry in Law; becauſe the party in poſſeflion 
was not ouſted by ſuch Entry ; but if the Servants 
and Cattel be put out to gain the poſſeſſion, he 
that. is chus put out. of poſleflion, if he will prove 
2 poſſeſlion in himſelf after this, he muſt prove 
an-atual re-entry. afterwards, Paſc. 1650, B.S. 
25 4pre Toregain the poſſeſſion. 

The proving of ones Cattel to be upon the 
land v1 queſtion, is not a ſufficient proof, that 
he whoſe Cattel they were, was in poſleflion of 
the Land at that time when the Catrel were there, 
Poſe. 1650. B. S. For the Catiel might be upon the 
land Damage Feaſant, and che Land at the time be 
m the poſſeſ/i;n of another. 


JPeremptory. 


Y the Rules of the Court a Peremptory day 
to ſhew cauſe why the Judgment ſhould nog 
& afficmed, is not to be given to the Defendanc 
upon a Wric of Error brought to reverſe a Judg- 
ment given againſt him, upon a no ſum informatus, 
« Judgment by default at the firſt reading of che 
Record ; but the Court wil appoint a day to hear 
Council, for ſuch a Judgment is not ſo much fa- 
_—_ as a Judgment upon a Verdi, Mich.22 Car, 
Þ , 
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If the Defendant do tender -ais 1ſſus i Abate Þf © 
ment of: the Writ, and the Plaintiff d6th *demn Bf 7 
upon the Iſſue, and upon arguing of the Demur Þ | 
re;, the Iſſue is overecdl, that i, it is adjudged by I 4 
the Court. to be no good Niue; the Court will Þ 
give the Defendant a day over to anſwer perony ff * 
peorily, that is, to plead a Plea #0 'the'merits & I} 4 
the Cauſe, the former Pleatwhich-was over-riled & * 
being only in abatement of the A&ion,' and nv 
thing at all co. the merits of the Cauſe, for thu 
never came in diſpute, Trin. 24 Car. B. R.' I 
otherwiſe it is where ſuch aw T1ſiwe anid Demuvrer it 
ber of the Attion, for there the merits of the Cauſt i 
pri: pon 3t. cf | :y*< 

If a Peremptory day 'be'put/off by the Cour, | i 
the party that will take advantage by'the puttin 
of it off, ought to enter the Rule 'of Court tu | B 
was made for the putting of it off, Trin,1651. 85 þ © 
A Peremptory day is when @ Buſineſs is by-a'Ruef I ? 
Court to be ſpoken unto at @ preciſt day, ani if en | N 
not be ſpoken wnto then, by 'reafon - of other Buſm) 
of the Court ; the Court in ſuch Cliſes doth "iſe-at | 1 
prayer of the Party, who w concerned, to diſpenſe wil be 
the not ſpeaking to it at that time, and doth giveth ® 
party farther time to ſpeak 'in it, without prejudicnÞ P 
bim, and this us called the putting off of a Feremptay\ 
and ths is uſed to be moved by. Counſel at ce rj 
the Court, and's granted of courſe.” 


Proclamation. 


T the later end of the: Aﬀizes, there ufethn 

be Proclamation made, that no 'more | 

cords of Nifi prius be Put in to be tryed at th! 

Aflizes after. fach Proclamation made, and thi 

they ſhall not be received after ; and al oo2 
k 
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that "are to attend their 'Tryals, if the Records of 
Niſprius to be tryed be not -then put in, -may de- 

-and are bound to give no longer attendance 
atthat Aſhzes, Paſc. 1652. B.S. Th is done when 
theCturt perceives that there are as many Records put 
in ar can conveniently be tryed at that Aſſizes, that 
the People concerned might nct attend upon their Cauſes 
# Vain. 


AETEST 


RV. 


Wotectior, 


os protection of this Court is allowed for 
'* any perſon who'attends his own Buſineſs in 
this Court, or attends by vertae of any Subpena 
ut, } fromthis Court. X 

in 4 The protedtion of the Court of 'the Kings 
bi & Bench was granted to protect a Wirneſs that ws 
br. © give Evidence _ 2 Prifoner for the late 
Lf | Protector, upon an Endietment of High Treaſon, 
n- 8 Note. 

| In the Caſe of one verſ. Bright, Trin. 
* | 1638. It was ſaid by Glyn Chief Faſtice, That if one 
dl be omtlawed, tha Court will not protett him from be- 
th ing taken upon the Outlawry, wm commg and going 
4 frown the Court, if # be' upon Buſineſs which concerns 
i we that Outlawry for #t 15 10 reaſon that be that 


a ESE 


fends ot in contermpt of the Law ſhould have any Pro- 
tetion by it. 


l Do. 


TR mm__ — 


Qualhitg of Endictmcnts, Owers, 8c. 


HIS Court hath authority.ro quaſh Orders 
of Sefltons; . Preſenuments, Endi&ments, 
| &c. madein. inferior Courts, or before Ju- 
ſtices of the Peace, or other Commiſſioners, if 
Gg 4 there 
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there be cauſe, | that is, if they be defedtive in 
matter. or form, Mich.-22 Car. B. R. To uaſh cums 
of the French word Quaſſer, or rather Caller,. which 
ſgnifies to break in pitces, t0 cancel, deſtroy, makt ml 
or -votd ;.-but this quaſhing is but by favour of the Cant; 
for the Court 4s nit tied ex Officto to do it, butimg 
leave the party to plead unto them, and to take «& 
vantage of the inſufficiency of them by pleading to them, 
as in many caſes they uſe to do, although they kmy 
the Endiftments to be inſufficient, Viz. where the Ex 
diftment is for ſome offence much prejudicial to th 
Commuon-wealth. c | 

In the Caſe of Wells and #el/s, Hill. 1658, i 
was ſaid by Glyn Chief | Fuſtices That a Sberiff the 
wakes an ill Return cannot move to quaſh it, though i 
was made upn a. miſtake, but muſt make a better, n 
elſe he is to\be amtrced. | 

An Endi&tment may be quaſhed for falſe Latin 
.or for having in it infenſible words, or Engljþ 
words, or tor defe& in the form of it, Trin.23 (a, 
B. R. | | 

The Court will not quaſh an Endidment of 
Forcible Entry after a Verdi& found -uponthe 
Endi&ment againſt the Defendant, before hearing 
. of both the parties concerned in the Cauſe, Md. 
23 Car. B. R. For the Court 'hath regard t0 Verdidh, 
- and will - not . make them fruitleſs without ery gd 
cauſe ſhewn, 

The Court will not quaſh an Information for 
'ſaulc in the body of it, but will leave the Defer 
dant to demur ynto it, if he believe it to bein 
ſufficient; but it is otherwiſe of an Endidtment, 
Paſt. 1650. B.S. 24 Maii, It ſeems it is becauſe 
. formations are uſually preferred far greater Offences tha 

Endiitments, and upon more ſcicmn Advice. - 


Qu 
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Dug Warrants. 


. 20 Warranto was, brought for vexation, ups 

[3 on forty cight Points, and the Court bein 
moved in it, did order that the proſecutor ſhoul 
wavethat QuoH/arrantoand ſhould bring a new one, 
and therein inſiſt only upon three Points, but that 
bg might proceed to a Tryal upon his new Quo 
Warranto, in ſuch time as he might have done up- 
on the old, Hil. 22 Car. B. R. To the end be might 
we be delayed in his Proceedings by bringing of the new 
Quo Warranto. 

If ſeveral priviledges are granted in a Charter, 
and, there is a Forfeiture of the Charter, for an 
Abuſer of one of the priviledges, and a Quo War- 
reto 15 brought and Judgment upon it, this is a 
Forfeiture of the whole Charter. 


Quere. 


(NE that is under an Arreſt may not make 
an Obligation to the Plaintiff at whoſe Suit 
he was arreſted for his appearance to his Adion, 
Paſe. 24 Car. B. R. Paſc. 1648. B. S. In Leach and 
Davies-Caſe, Becauſe if the Bond ſhould be ſued, the 
Defendant may plead. the Statute of Hen. 6. there- 
unt 


0. 

If a Leſſee for years cut down Timber upon the 
Land let;.unto him, and carry it away from off 
the-Ground, the Leſſor may well bring an Aion 
of. Trover and Converſion tor the Timber, Mzch. 
24 Car. B. R. Becauſe immediately upon the ſeverance 
from the Free-bold, the Law caſts the Property in the 
Leſſor, which is called @ genersl Property > but whilſt 
it food the Leſſee bad a ſpecial Property for —_— 

Po 
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and Maſts, SC. for bis Cattel, which being cut dom, 


bis ſpecial Property *is ' gone; -an# only the general I | 
roy i: ; | | 
Whether 2 Fine levied of Land ſhall e q 
x; contingent tiſe of that Land, Afich. 24 Cir. 3}, f 
; Thomas and 'Kemiſhes Cafe. Ir ſcems not, fork || þ 
incertainty of the hapning of it. = 
«x | : i 
Return of TUrits, 8c. y 
"HE Court was moved, that a Return mk $ 
1 upon 8. Habeas Corpus might be -amented wy 
before it was filed, and it was yrantd Iz 
Hull. 21 Car. B. R. But after it is filed it cannth 1 
amended, for then it is a Record of the Court. pat 
If an inferior Court do make an ill Rectum of gg 
a Habeas Corpus, the Court will grant an alias HY Ge 
beas Corpus, and alfo fer-an Amercement wa ky 
them for making an ill Return of the former i gw 
heas Corpus, Hill. 21 Car. B.R. Becauſe ther [ 
by the- ill return Tuſftice is delayed, and the Pf far 
grieved 1s, alſo fit to more trouble and charge to ou itte 
Zhe alias Habeas Corpus. = 
_ If a Writ our of chis Court be dire&ted to aff tu, 
inferior Court, which the inferior Court is mii; 
baund to allow, but may proceed notwithſtz 
ing the. Wrir feat unto- them, yee they-ought % 
make a Returm upon the Writ, and in the VE cw, 
turn to ſhe. 'the caufe' why they do not all pew 
the Writ, :but do praceed in the Cauſe notwilif war 
Randing the Wric, Fl. 22 Car. B. R. For rheWilf way 
of this Court are ta be obeyed, if there be not" are; 
goed reaſon ſhewed to the comrary why they ought Wh; 
ta be obeyed, and therefore there muſt be a Rev md 
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mille, el fe the Court 21ll ſuppoſe their Authority is 


Priſoner brought to the Bar, upon the Re- 
vof ' his Habeas: Corpus may have a Copy of 
theRetarn, if he prays it, that he may take his 
tions © the Return, AMith.'22 Car, B. R. But 
th Refars muſt be firſt filed, for before it be filed 8 
ir wt's Record of the Court, and it may be amended. 
| If the Under-Sheriff of a County may be juſt 
More op as pattial to the Platmiff, or the De- 
danc, in refpet of ' Kindred or Alliance, or 
ſme/other cauſe that may render him.not to be 
aleferetit between the parties., 'and he be to 
etente" aPenire facias to furnmon a Jury to try an 
Iſte foyned berwixt the Plaintiff and Vefendant, 
Mkh- Caſes the Court will upon motion of the 
that is likely to be prejudiced :f a Jury 
hold be returned by him, order that the High- 
Sheriff of the County ſhall himfelf return the 
ery, Mich. 22- Car. B. R. But via verſa, they will 
w dv it, but dire# the Coroner to dv it. 

If one be arrefted by the Sheriffs Bailiff, and a ' 
tond"be pivert unto the? Sheriff, that tlie party 
ifeſted Thalll appear at the Rerurn'of the Writ ; 
te Sheriff onght not'to retarn a Non eff inwen- 
tw, but a Ceps Cappus, and if he do return a Nor 
f'wornts, the Plaintiff may 'bring an Action 
the Caſe againſt the Sheriff for making a 
'Recien, and if the Sheriff do return a Ceps 
Cys, 'and yet the party arreſted doth not ap- 
wy per ac'the day, the Court will encreaſe Amerce- 
| upon the Sheriff \until he make the party 
Tvpfgear, Hil. 22 Car. B.'R. For when the party 1s 
"Ml arreffed, be is in cuſtody of the Sheriff, and he ought 
Witty bim at bis peril, and bring hins in at the day, 
#d'i# i of favour to the party that he takes Bond of 
m bims 
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bim for his appearance, for he is not bound to doitiinf 
if be ſuffer by it, he may take his remedy againſ{iy 
party upon the. Bond. " S. þ 
It 5s requiſite that the Sheriff in making aÞ 

turn ſhould infert his Title, Name of Dig, 
Chriſtian and Sirname, Hull. -22 Car. B, R. Brea 
it ts the courſe uſed by all Sheriffs upon Returns1 
Courts, and ancient Uſazes and Cuſtoms ought to be 
ferved in Praftice. | : 1 

If the Sheriff return a Cepi Corpws,and the pay 
arreſted is ſick and dath not appear, there may 
Habeas Corpus licet Ianguidus illue out of this Cay 
to bring the party in, notwithſtanding his-ſick 
#FHll. 22 Car. B.R. So that the party 148 not excu[ed.fn 
obeying the Law, though the hand of God be upon bn; 
for the Law regards publick Fuſtice more than they 
wvate good - and welfare of any particular Perſon, put 
many particular Perſons, although it be alſo tendn 
the Perſons of all. 

If a Capias ad ſatisfaciendum be awarded al 
left with the Sheriff four days or more before ts 


Return is oue (which it muſt be by the Rulgd 
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the Court, otherwiſe it is void) and the party @l* 


before the return of it, it may be avoided 
pleading, and the Bail of .the dead perſon halls 
diſcharged, Hill. 22 Car. B. R, Qu. 


If. a Writ be returned by. a perſon to whom 


was not directed, the return is not goad, it b 

the ſame as if there were no return at all: upt 
it, Hill. 22 Car. Þ, R. For Proceſſes of Law art 
be executed by ſuch perſons only as the Law dind 
them to, and takes notice. of, as publick Miniſters w 
are accountable for therr Attions, and not by-pri 
perſons. | 

A Return of the Sheriff ought not to 
the year of the Age of the King, but the yeat 
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theReign of the King, Paſc. 24 Car. B., R. F:r the 


Shriffy and all Miniſters of Juſtice: 'are Officers to 
the King 45 ' Head of the Common-wealth in bis Poli» 


tCopecie, and not in bis Natural Capatity as a 
Mm, 


oi ut as be is a King, which relates tothe time he 
vl begen 50 Reign, and not to the time of bis Birth. 

Where a marter is to be tryed by a Jury doth 
wncern the Title and- Intereſt of the Under- 


+ Beriff, there che Jury chat is to try this mat» 


ter;j.is by Order of Court ſometimes ( as the 
Court fees cauſe ) returned by the High-Sheriff, 
and; fometimes by the Secundary, Trim. 24 Car. 
BR For it 35s to be preſumed that the Under-Shberiff 
net return an indifferent. Fury, where bimſelf «%s 
d, for every one 15 apt tobe partial for bis own 


It-is not neceſſary for the Sheriff to-return of 
hat Venue'che Jury are, but only to ſay, Nomins 
Farator. inter A.B, quer. > C.D. def. in placito tranſpr. 
A. B. de C. Gen. &c. this being the ancient and 
i uſual form, Trin. 24 Car. B. R. And old Forms are 
Wo be obſerved and not waried from,” but upon ſpecial 
ſens, See in Title Jurors what alteration is made 
gow by che Statute of 4 and 5 W41l. and. Mar. 
ff lt is nor neceſſary that the Return of a Habeas 
7,,or. a Return made by Cotmiſlioners of 
ewers, ſhould be ſo formal and punctual as a 
Plea ought to be, Mich. 24 Car. B. R. Mich. 164g, 
there 1s not ſo much prejudice 30 any one by their In- 
ality as may be by informal and ill Pleading neither 
ſuch Returns made by ſo learned Men as Pleadings 
; land therefore the Court expetts not [that they ſheuld 
ſo curious in framing of. them, but «will. "accept of 
bem for good, if they be good in the ſubſtance: of them, 


to 8 common intent. 


A 
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A Return of a Habeas Corpus ought to be i 
in Parchment and nor jn_ Papdr it bs 
filed and made a Record, for all Records muſt be 
in Parchment only; and if ic: be-made in Page 
the Court will not accept of it, Mich. 22 Car, 
Paſc. 1650. Parchment will contmue to poſterity, whid 
Paper will not ſo well do. by 
- i 
Cc 


| _ | 


a Habeas Corpus cum canſa, that is, a Hahg 
orpus to-remove the body of the party, andofhi 
cauſe depending, be directed to an interior Coun, 
they ought! to return the body and all the cauls 
that aro there depending againft him at that timg 
and ic is not. ſufficient to return one or ſomes 
the Cauſes only, Ach. 24 Car. B. R. For the wal 
cauſa is there taken for nomen collecivurg, 
hending more than one; for all the Cauſes make butm 
4s 10 detaining 'the party in priſon, and if they omitth 
returning of any one of the Cauſes it is an Eſcaps is th 
Priſon Keeper. 

In criminal Matters, nor Actions qui tas won fad 
penal Statutes, nor in real Actions, nor Writ of ow: 
Afﬀeze ; Proceedings which are erroneous are-u Bite 
helped afrer a Verdi, by the Statute of Jeokik 
Paſc. 1651. B.S. 11 Maii. This is in favour of th 
Life and Liberty of the People which are- moſt 'u 
cerned ' in ſuch Proceedings, and are much favurds 
Law, and the: Statute extends not to them. Sc tht 
Scatares.' 


S - FEET SS, & == kt Rm a. 
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= the: Caſe of Datlingron verk Shepheard, True 
1657. br a Writ of Error, By Glyn Chief Julia 
If after a. Revocetur niſl zr pronounced by the Cen 
and the Record 1s amended by Order of Court, the 
cord ought io be read again and opened before it cank 
| 


[ 


—_ 
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:Condiliam 3 atid this was ſo done. in this Caſe, by 
Twilden of Corncit for the Writ of Error. 

4f-a Record come once into the Kings Bench, 
thoRecord ic felf. never. goes out again, 18 E4.4.6, 
19 ff. 52. But 8 Tranſcript thereof ſhall be ſent into 
the Exchequer, Chamber, or Houſe of Lords by Writ of 


oY 5 &: OG. 


k. Hebea; Corpo is not a Record until it is re-- 
raned and filed, and then it cannot be amended, 
bit before! ic be tiled it may, Hil/.21 Car.B R, Vide 


F the Writing or. Form of a Letter in a Record 
i&doubeful, fo thatic may be taken either for one 
later or another Letter, the Court- wil! conſtrue 
itt ſtand for that Letter, that 'is, for the main- 
wining and upholding 'of the Record, and not for 
that Letter which will go to the making of the 
Record erroneous and naught, ut res magis waleat 
dow pereat, Hill. 21 Car. B. R. For the Law dah 
lixbe ro maintain the reality and being of things, and 
awurs not the deſtruftion and nullifying of them, and 
berefore if a Record be ſo penned, that the words may 
re # double conſtruttion, one to make the Record 
and ancther to make it erroneous, the Court will 
erpret the words that way, that will make the Re- 
g00d, and not that way which will make it err- 
; for ſuch interpretation 1s more for the advance 
of Tuſt ice, 
matter of Record mult be proved by the Re- 
it ſelf, and not by Evidence ; for no Ifſue:can 
& joyned upon it to be tryed by a Jury, as it isof 
utters of Fact, 21 Car. B. R. For the credit of a 
di ord is greater than any teſtimony of Witneſſes; but if 
ent Jury do know there was ſuch @ Record, they may 
+ bes it rhough it be not produced. 
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* A Record certified out of an inferior Courrup 
on a Writ of *Error brought, is not faid 6 bein 
this Court to be proceeded upon' before it bet 
tred here,or be in the Office.although it be ſhews! 
there, 21 Car. B. R. For before it becomes a Ricatll if 
this Court, this Court is not poſſeſſed of the Cauſe, + =} 
A Record ought to be pleaded intire, that'k, | / 
the whole Record, and not part of it, with/a {| * 

inter alias, in reference to the Record, and fo 
a ſpecial Verdi& to find a Record, unleſs in ak ff © 
you plead a Judgment,or declare.upon a Judgment {| * 
in a ſuperior Court, for there you' may ſay thatth | | 
Plaintiff, recuperavit againſt che Defendant gener} I 4 
ly, but in caſe of Proceedings ih a County Coin, b 
there all the whole Proceedings muſt be fer- for l 
fa 


particularly, for that not being a Court of Recal if * 
every Proceeding therein is traverſable, Mich.22 Ca, 
B.R. For part of a Record taken by it ſelf, is mh * 
the Record, for '@ Record cannot be taken by yan ” 
becauſe it is an entire thing, except in the Caſe Win 
mentioned. 

This Court will now amend a Record whiasY® 
removed out of an inferior Court, and they'wi 
alfo amend a Record which is removed hither an?! 
of the Common Pleas, if they ſee cauſe, and bf 
they will do Records removed out of the Coumj% 
Palatine of Cheer, 8c. but formerly they wolf 
not amend Records out of inferior Courts, neithafſ" 4 
did'they conſtrue the Stature of Feofails to exta 
to"-them ; but the Law in both theſe Caſes is noon 
atrered. this 

- Pafch. 1659. "The Court ordered a Record t1-*! 
amended after a Demurrer to the Record was diſeng-0v 
tinued, for then it was as if no Demurrer had been, Loſe, 
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The Court will not ſupply a Blank left in a Re- 
rord co make it perte&, when before it was de- 
keive, Mich. 22 Car. B.R. For thu were for the 
Caurt to make a Record, which is not their Office to do, 
but to judge of them, and by ſo doing the party that 
might take advantage of the defect of the Record, would 
thereby be deprived of it, which the Court will be no 


Ee of. , 

If the Record of the Ifſue made up ready for 
the Tryal of the Cauſe be defective in ſome ſmall 
thing which may be well amended without de- 
hcing of the Record ; the Court upon. a motion 
will give the party leave to amend the Record, if 
be will pay Coſts to the Defendant, although ic 
be entred for Tryal 3 but che Court will not give 
kave to amend it if it cannot be done without de- 
kacing and much altering of the Record, Mich. 
22 Car.B.R. For the Records ought to be plain and fairly 
written, that there may no queſtion ariſe how they are 
tobe read, _ 

The Court will not make Application of a Re- 
cord produced to the matter for which ic was 
produced for the benefit of the party that doth 
produce it, but the party himſelt and his Coun- 
al muſt do: it, Paſc. 23 Car. B. R. For if the Ceurt 
bould do it, it would be for them to aft the part of 
Camſellors, and not of Fudges, which they cught not 
to do, 

A Tranſcript of a Record, which Record was 
nended in the Common Pleas, may by leave of 
this Court, upon motion, be amended here by a 


a 
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1 py WClerk of this Court, but  wichour Jeave of the 
diſapurt, nor our of the Court ir may not be done, 
_ Paſc.23 Car. B. R. For a Record cannot be amended 


without & Rule of the Court grounded upon motion,which 
| H h i 
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is calleu the leawe of the Conrt, for the Court ſpeaks by 
their Rules, 

The Judges 'catrtrot judge'df a Record given in 
Evidence, if 'the Record be not ſab pede figilli, 
that is, 'exemplified under Seal ; but a Jury may 
find a Record, although it be not fo, if they have 
a true Copy proved to them,or other matter given 
them in Evidence ſufficient to induce them to he- 
lieve thit 'there was ſuch a Record, Pafc. 23 Co, 
B. R. For the Furdpes 'are to judge only 'de exiſtenti- 
bus & apparentibus, but-the Fury are induced in their 
Conſciences by things given in Evidence, which are bu 
probable fer the moſt 'part, and accordingly they yive 
their Verdict. | 

If a Record be removed into this Court by a 
Writ of Ertor, and the Defendants 'Councilinthe 
Writ of Error doth not open the Record right us 
it is, unto the'Coutt; 'this falſe opening of ir'ſhall 
Not 'be -prejudicial to 'the Plaintiff in a Writ'of 
Error,but he may afterwards by opening of it right 
rectifie ' the Mif-recitals, Trin. 23 Car. 'B.R. Andin 
'fuch Caſts the Court will have Copres delivered tothim, 
and if they ſee cauſe, have the Record openly read,'that 
they may judge of it, 

A. Record may be contradi&tory in appearance, 
and yet may in 'fome caſe be neverthdefs a podd 
Record, Trin.23 Car. B.R. For the Law'more reſett 
the reality of things than outward appearances. 

A' Record that is razed: (if legible) remains 2 
=_ Record notwithſtanding the razure in it, yet . 

1e that razed it, is not to go unpumſhed for his 
"Offence, - Mich, 1649. 

Apparent Faults and- Miſpriſions of the 
only 1n 'Records removed out -of inferior Court 
3nro this Court, are adjndged now*'to be ame! 

\dable here by the Statute of Feofails, Trin.23 


ama 
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B. R. But pot other Faults or Errors in them. Vide 
the Statute. 

Neither a Deed enrolled, ora Decree in Chancery 
enrolled, are Records, but it is a Deed and a De- 
£ree recorded, Mich. 23 Car. B.'R. Fer a Record of 
# Court is made up in the proceeding in ſome Cauſe pro 
weded in, in that Court ; and there is a great difference 
betwixt a Record and a Thing recorded, for though 
ha Record be a Thing recorded, yet every thing re- 
gorded i not a Record. 

When a Record is to be read in Court, the 
Council at the Bar ought to.open the effec of the 
Record after it is read by the Clerk in Court, by 
he cuſtom of Practice 3 yet the Court may ſuffer 
it to be read afterwards if they pleaſe; and after 
reading it is then by Rule of Court made upon 
the reading, ordered to be ſet down for a Concilium, 
Hill. 23 Car. B. R. 

There was a Rule of Court made, That every 
Attorny of the Court ſhall enter the whole Re- 
cord upon the Roll after a Tryal had in the Cauſe 
before the next Term after the Tryal ſo had, 
upon ry of twenty ſhillings to be paid by 
every luch Attorny that ſhall not do it, towards 
the relief of che Poor, Hil. 1649. B. S. That the 
Record may be ſpoken to the next Term after a Tryal; 
if there be cauſe, which cannot be done until the Re- 
cord be perfefted, and ſo by the not perfe&ing of it the 
Client is delayed > but there is now an AG of Parlia- 
met made 4 and 5 William and Mary to tþ1s purpoſe, 


il to 2ybich I refer the Reader. 


A Record cannot be removed by a Writ of 


4 Error, until the Judgment in that Record be en- 


red, Paſc. 1650. B. S. 12 Maii. For till then the 
Retord is not perfetFed ; the nk þ Error likewiſe 19 
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Si judicium inde redditum fit tunc recordum & 
proceſſum predict. &c. 

By Rel! Chief Juſtice, It was the ancient Cuſtom 
to enter the Recoxd of the Cauſe before the Cauſe 
was carried down to the Aflizes to be tryed, (the 
Writ of Ni privs being a Tranſcript thereof, 
but this courſe was found to be inconvenient, be- 
cauſe it could not be amended after the entry of 
it, and therefore now they uſe not to enter the 
Cauſe before the Tryal be paſt, and therefore he 
ordered a Rule to be ſer up in the Office, that if 
the Tryal do not proceed at the Afſizes, at which 
the Record was carried down to be tryed, and 
the Plaintiff will carry it down again, that he give 
the Defendant new notice of the Tryal.and fo like- 
wiſe is the Defendant to do where he intends to 
try the Cauſe by Proviſo, that the adverſe party 
may not attend with his Council and Witneſſes to 
no purpoſe, Trin. 1651. B. S. 


Reltef. Sce Hertot. 


Relief is the Fruit of a Rent-ſervice, Hil. 

21 Car. B.R, And it is two-fold ; that is to 
lay, 1. A Relief at the Common Law 3 And 2. 4 
Relief grounded upon a Cuſtom. 


Reſcous, 


HE Sheriff cannot return a Reſcous made 

upon a ſpecial Bailiff, but ic muſt be upon 

a known Bailiff : All Perſons living within the Count) 

are ſuppoſed to know the Sheriffs Bailiffs, and give obt* 

dience unto them ; but ſpecial Bailiffs are for the mi 
part Strangers to them. 


An 


it, 2 
ntic 
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An Endi&ment for a Reſcous returned againſt 
one into this Court, ought not to be quaſhed, al- 
though it be erroneous, except the party that is 
endicted for it do appear perſonally in Court, 
21 Car. B. R. For be cannot in ſuch a caſe appear by 
Attorny, becauſe the Offence was criminal and perſonal, 
for which he maſt anſwer in perſon. 

An Endi&ment of Reſcous ought to expreſs the 
place where, and the time when the Reſcous was 
made, or elſe it is not good for the incertainty of 
it, Trin, 23 Car. B. R. So that the Defendant cannot 
tell what anſwer to make for himſelf, in reſpe& of the 
icertainty of the time and place, when and where the 
Offence was committed, ah 

An Endi&ment of one that was endicted for a 
Reſcous, ſuppoſed to be made in the fifteenth year 
of King Charles, was quaſhed tor its inſufficiency, 
and yer the Reſcuer did not appear perſonally 
in Court ( contrary to the common Rule obſer- 
ved in ſuch Caſes ) the cauſe thereof ſeems to be, 
becauſe it was an old Endi&tment, and no Pro» 
ceedings had been made upon it againſt the party, 
Paſc. 24. Car. B. Rs 

The Sheriff by the Statute of Wefminfter 2. 


© c4p- 39. may raiſe Poſſe Comitatus to execute his 


Proceſs, and faith the Book of 3 H. 7. fel. 10. 
ſlo may the Bailiff likewiſe, becauſe he is in loco 
Vicecomitis. 


Requeſt. 


Here one is to do a collateral thing, he ought 

to be requeſted to do it, but where the 
thing to be done is a part of the Contract, there 
needs no requeſt to be made to the party to do 
it, 21 Car. B. R. For by the Contratt be hath taken 
wrice at 4x5 peril to do it 3 but it is not ſo of a col- 
h 3 lateral 
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lateral thing agreed to be dovit upon making of the 
ContraF. 

Where one brings an A@ion of Covenant for 
not payitig of Monies accotding to a' Covenatit; ] 
he needs not alledge that he requeſted the Defets J,. 
dant to pay them ; but where ho brings an Adio J,. 
of Debt for Mony due by Covenant, he ought to the 
alledge a Requeſt, Tri. 23 Car. B. R. Becanſe in 
the former Caſe the Plaintiff us bilt to recover what hi y 
is dampnified by not performing the Covenant, and i P 
the _ be is to recover the whole Mony covenunted ti 
be paid, | 
Where one is bound to make a ſpecial Requeſt 
for the doing of a thing, upon a ſpecial Agree 
ment made by the mutual conſent of the parties, 
there a general licet ſzpius requifitus in the Dedi I 
ration is not ſufficient, but where the Law maks 
the promiſe, there it is, 24 Car. B.R. For thoſe work 
are too general, and meer matter of form, and ink 
ſþecial requeſt there ought to be ſet forth the tire ad 
Place, and manner of the Requeſt made. 

'. In an Action of Debt brought for Monies ad |]; 
upon an Obligation, it is not neceſſary to alledy I 
a ſpecial Requeſt, Trin. 24 Car. B. R. Fer the wn pp, 
bringing of the Aftion is a demand of the Mony in y| bt t 
Fhdgment of the Law ; and the party was bound by hi 

vin Deed, to pay the Mony at his peril, without be 7, 
particularly demanded ; but the Declaration iz not | 
if a general licet {zpius requiſitus is not laid inik [gg 
Declaration. _ 

| Upon a Contra in the natore of a Debr, kt do r 
queſt or no Requeſt jsnot material, buit it is other 
wiſe if the Contra&t be a _ Contra& foriſ1;g, 
collateral 7 in the Caſe before is particulady w 
ſet forth, Mich. 1650. B.'S, cble 


Repeal 
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c Repeal. See Attazny. 
- E Defendant- cannot Repeal his Warrant of 


& Attorny given to an Attorny to appear for 
him; but he is compellable to appear by his At- 
f Jrormny according to his Warrant by the Rules-of 
0 Fthe Court, that he may nor delay his appearance 
; that means, to the prejudice of the Plaintiff, 

ritt. 22 - B, F pa in Title Fagrely > i there 
fit very good reaſon for it, for by this ſpeedy Fuſtice 
t would pas, which the jor a fk 4 


Reverſal. 
TE ancienteſt Judge in the Court, and in his 


SS ++»; 


mays pronounce the Reverſal of an erroneous Judg- 
menc to be reverſed by a Writ of Error, openly in 
Court, upon the prayer of the party, and he pro- 
nounceth it in French to this effe&t, Pur Jes errors 
mendit, & auters errors manifeſt in le record, ſait le 
udgment reverſe, & le defendant reſtore a tout ceo que 
lad per ceo perd. Jn Engliſh thus : For the aforeſiid 
Enors, and ather manifeſt Errors in the Record, 
kt the Judgment be reverſed, and the Defendant 
rare to all that which he hath loſt thereby, 
mn. 22 Car. B.R. 

The Reyerſal of a Judgment may be pronoun- 
& conditionally, that is, that the Judgment is 
gerſed, if the Defendant in the Writ of Error 


m—— _- KS AX” 7 => 


he 


i do not ſhew cauſe to the contrary at an appoint- 

- & time, 7rin. 22 Car.B.R. This is callsd a revocetur 
it) ri 

ny Where divers perſons ſtand outlawed for a For- 

cible Entry, if the Outlawry be erroneous, it may 

H Q 
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be reverſed as to one of the perſons outlawed, and 
yet ſtand good as to the others, for the Outlawries 
are ſeveral, . but the poſſeflion of the Land cannot 
be reſtored until the Outlawry be reverſed in the 
whole, Hill. 22 Car. B. R. Becauſe the force is mt 
wh-Ily purged. 

The Jadge will not pronounce the reverſal of 
an erroneous Judgment, though ic be*adjudged to 
be erroneous, except the Council for the Plaintiff 
in the Wrir of Error do pray it may be pronoun- 
ced, Hill. 1649. B. S. 30 fan. For the Fudges ar 
only to do Fuſt ice to thoſe that deſire it, for their Office 
x to judge between Party and Party. 


Reffitution and Re-reffitutfon. 


N?e Reſtitution is to be granted by the Court 
: upon a ſuggeſtion of the inſufficiency of an 
Endi&tment of Forcible Entry or other Matter, 
until the Certicrari granted to remove the Endit- 
ment into this Court be returned and filed, Mich. 
22 Car. B. R. For before the return and filing of t, 
the Court hath nothing before them npon Record to Judge 
HPON, 

. Where an Endi&ment of Forcible Entry 1s 
quaſhed, the Court 'upon motion doth uſually 
grant the party endited a Writ of Re-reſtitution, to 
feſtore him to the poſſeflion of the Land 3 yer the 
Courc may (if they pleaſe) ſettle the -oſf=(ſion of 
the Land in queſtion, according to their own dif 
cretions, viz. where they ſhall conceive the molt 
11zht to be for the poſſeſſion, Mich. 22 Car. B. R 
And they do uſually make Rules accordingly. 

'* There ought to be no Reſtitution or Re-reſtity- 
tion granced of che potſetiion of Lands, where it 
cannot be grounded upon ſome matter of Record 
appearing to the Court, Hil, 22 Car. B. R. 
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A Writ of Reſtitution or Mandamrw lies to re- 
ſtore one to the place of one of the Common 
Council of London, or to the place of a Conſtable, 
if he be illegally put out of ſach a place, Trin. 
22 Car. B. R. Or to a Churchwardens place, or to a 
Recorders or Tuwn-Clerks place, and yenerally to any 
pubJick Office, or place of Prefit, Dignity or Truſt, but 
wot 10 a private Office or Place which concerns nct the 
Common-wealth \, but there the Party injured js put to 
bis Attion at Law for the recovery thereof. 

The words remiſit and relaxavit, expreſled in a 
Charter of Pardon granted by the King unto one 
for a Felony committed by him, do nor reſtore 
him unto his Goods which he forfeited unto the 
King by being convicted of the Felony ; but there 
ought to be the word re/tituir, which doth pro- 
perly, and in its genuine ſignification, import a 
reſticution to a thing which he formerly had, but 
then hath not 3 whereas the words remiſit & re- 
kxavit do properly ſignifie the remitting or re- 
leaſing of he claim which one hath to a thing 
which is in his poſſeflion to whom the Releaſe is 
made, 7rin. 23 Car. B. R. Vide Title Pardon. 

The proper nature of a Writ of Reſtitution is, 
to reſtore the party unto the poſſeſſion of a Free- 
hold, or other matter of profit from which he is 
illegally moved, 7rin. 23 Car. B. R. Yet this doth 
mt generally hold, for one may have a Writ of Reſtitu- 
tion in ſome Caſes to be reſtored to a place of no profit, 
a is before expreſſed, Viz. to an Office of Dignity or 
publick Tru#t, 

The Law doth oftentimes reſtore the poſſefliion 
to one without a Writ of Reſtitution 3 to wit, by a 
Writ of Habere —_ poſ/eſſionem, and otherways, 
in common courſe and praceedings of Juitice, Trim. 
23 Car. B. R. Upon a Tryal at Law. © R 
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A Writ of Reſtitution is .not properly to be 
granted, but in ſuch Caſes where the party cans 
not be reſtored by an ordinary way Juſlice or 
courſe of Law, and many times ſuch Caſes dq 
happen, Trin. 23 Car. B. R. For where ordmary Re 
medies may be bad, extraordinary are nat to be reſwted 


108to. 

If one be endiced for a Forcible Entry, and the 
party endidted do traverſe the Enditment, hg 
cannot have Reſtitution granted unto him beforg 
a Tryal, and a Verdi& and Judgment alſo given 
for him, although the Endictment be erroneous, 
Mich. 23 Car. B. R. and Mich. 24 Car. B. R. For 
is too late to move to quaſh the Endictment after he hath 
taken his Traverſe, and ſo the Endiftment muſt taud 
good againſt him till the Tryal, and the Right be deter 
mined in an ordinary way of Tryal, which be hath by 
his Traverſe put himſelf upon. 

The Juſtices of Peace before whom an Endi& 
ment of Forcible Entry is found, muſt give thg 

Reſtitution, who was pur out of poſſeſſion 
Gy foros, for they have beſt conuſance of the mats 
ter, and not other Juſtices of Peace of the County ; 
but the Judges of this Court may grant a Writ of 
Reſtitution, though the Enditment was not found 
before them, Hrl.23 Car. B.R. For they bave @ ſupere 
intendent Power over all England, and bawe Power to 
examine the Forms in Court, and to make Rules ac- 
cording to: Juſtice in the Cauſe, viz. If the Enditt 
ment be removed mto this Court. 

Where a Judgment for Land is reverſed in this 
Conrt by a Writ of Error, the Court may grant 
a Writ of Reſticution to the Sheriff, ro pur the 
panty in poſſeflion of the Land recovered from 
him by the erroneous Judgment, Paſc. 24 Car. 
'B. R. For part of the reverſal of ais erreneous Fudg- 


ment" 
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heli it, That the party againſf whom the Fadement 
id given be reſtored to all that be hath boſÞ® by the 
lement, which is to be donie by the Sheriff, who 
i him oat of poſſe ſſhon by virtue of the Habere fa- 
as poſſeffionem, direfed to him apon he erroneums 

ment. 

here Mony is levied npon a Fiers facizs, upon 
:n erroneous Judgment, which Judgment is atter« 
wards reverſed in this Court by Writ of Error, 
and Judgment given thefeupon, that the part 
ſhall have Reſtitution, the perſon whoſe Goods 
were levied in Execution, muſt procure the Fieyz 
fatias with the recurn of the Goods thereupon Te- 
ried to be filed, and thereupon he rhaſt ſue our 
a Scire faciat quare teftitutionem bhabere nen debet. 
The reaſon 7 he cannot (ae out a Writ of Riſtit4- 


to pon the Fadgment, quod Judicium revocetur zo, 
brcaaſe it doth not apptar upon Record wnil Fadgmens 
o# 4 Scire facias, that there was any Extcution had, 
# Mohy levied upon any Execution apon the erroneous 
meer. 
here may a Writ of Reſtitution be granred to 
one that ſtands endidted for a Forcible Entry after 
he hath traverſed the Endi&tment, and before the 
Tryal, if there do appear to be apparent delay it 
the proceeding of the Defendant upon the 'Dra- 
verſe, elfe not, as is aforeſaid, Trim. 24 Car. B. R. 
Hl if it ſhould not be ſo, it might prove miſehitvoks to 
the party concerned, 
There cannot be a Writ of Re-reftirnion granted, 
where there doth not appear to have been a Wric 
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it} of Refticution formerly grartted in the Cafe, Mieb. 
1650. B.S. For the very word Re-reſtitution Joth 31+ 
;, | Uh» that there was & Writ of Reſtitution formerly grants 
| t#, and an ouſting of the Party fimee the Wrat of Refti- 
> | fation executed. 


A 
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A Writ of Re-reſtitution may be granted upon x 
motion for it, if the Court ſee cauſe to grant it. By 
Ack Juſtice, Pafe. 1650. B. $. 2 Maii. 

Upon an Endi&ment of Forcible Entry found 
againſt the party, if he do neither traverſe nor 
plead to the Endi&tment, the party out of poſſe 
fion may be reſtored to his poſſefiion upon moving 
the Court, Paſc. 1650, B. S. 22 Maii. 


Rule. 


F a Rule of Courr be made betwixt parties by 
their conſent, although the Court would not 
have made ſuch Rule without their conſent, yet if 
either party refuſe to obey ſuch a Rule made, the 
Court will upon motion grant an Attachment 
againſt the party that diſobeys the Rule, tor the 
other party if he deſires it for this diſobeying the 
Rule-is a trifling with the Court, and a contempt 
to the Authority thereof, to which by their cor 
ſent they ſubmicted themſelves; this was in a Cak 


between Middleton Plaintiff, and Sir Fobn Lenthd F 


Defendant, upon a Rule made by their Cow 
ſents, that Sir Fobn Lenthal ſhould ſeal a Releak 
of Errors upon a Judgment, Hill. 1655. Fan. 2 

Where Council moves for a Rule where there 
is no defence made, and when the Rule comesto 
be drawn up, he doth not like the Minutes taken 
(he may before the Rule drawn up and entred) 
come to the Clerk of the Rules and ſtrike the 
. Minutes out of his Paper, and take nothing by hs 
motion. | 

The Court will not make a Rule for a thing 
which may be done by the o:dinary courſe of the 
Court; and if the Court be informed that S. 
1aVe 
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have made ſuch a Rule, they will vacate it, Mzch. 
12 Car. B. R. For the Court is not to be troubled with 
wedleſs motions, and to do impertinent and uſeleſs 
things, for this is not for the Honour of the Court, 
amd it doth put the Client to needleſs Trouble and 


e 

The Attornies are bound to obſerve the Rules of 
the Court, for if they ſhould not, other Artornies 
would not know what to do in their Clients 
Cauſes, northe Judges how to judge of the legality 
or illegalicy of the Proceedings in Cauſes, Mich. 
12 Car. B. R. For to proceed in any thing without a 
Rule, is to walk in the dark, and tends to bring things 
0 confuſion, and it is a Contempt to the Court, to dif+ 
wey the Rules of it. 

If the Court do make a Rule which was ground- 
«dupon an Affidavit, he that will move the Court 
wainſt this Rule, muſt bring in the Aﬀidavit in- 
to Court upon which the Rule was made, Mich. 
22 Car. B. R. That the Affidavit may be read in Court, 
jo put the Court in mind for what reaſons they made 
the Rule, and 25ether there be ſtronger reaſons to vacate 
it, than there was fur the making it, or wet, which 
vitheut the Affidavit cannot be done. 

The Plaintiff and Defendant are both bound at 
their peril to take notice of the Rules made in 
Court touching the Cauſe depending between 
them, Hill. 22 Car. B. R. Except part of the Rule 
k, that one party ſhall give notice to the other of the 
Rule made againſt bim, and then are they not bound 
take notice of them without notice given of them. 

The Court ought not to give a Rule to any Pri- 
bner in the Kings Bench Priſon; to go at large, 
except ſuch a Priſoner -have Suits in Law of his 
wn depending at the time of the Rule m_ 

” aſc. 
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Paſc. 23 Car. B.R. And in ſuch a caſe it 55 whndl 
give hin leave ſo far as to ſolicite his own Cauſes, 

If .therxe be divers Rules of Court made in ; 
Cauſe, and .one of the parties intends to mor 
the Court upon a Rule formerly made, che muf 
ſhew the laſt Rule made in the Cauſe, Paſci23Cg, 
B.;R. For elſe the Court cannot underſtand how fu 
#he Cauſe hath been.proceeded in, nor how it ftands i 
Cart. 

The Court will make ſuch a Rule by the on 
Jeat cf -both the parties, which without their con- 
dent they would not have made, Paſc..23 Car.B.k 
For, \Conlenſus partium tollit errorem, and wi 
#her Party hath cauſe to complain, for volenti non ii 
injuria. 

The: Court will not make a Day Rule for a PrifÞ þ 
Joner that is not impriſoned in the KingsBeach 
Priſon, Paſc. 23. Car. B. R. For that only 45 the Priſm 
whioh properly belongs to this Court, and of which thi 
.Caurt hath juriſdittion vver, and conuſance of the Ciuſu 
of the Priſoners there. 

Any :Prifoner in the Kings Bench Priſon m 
have a Rule of. Court every day that .the Cour 
ſits, to go at large, if ſuch Priſoner hath Buſine 
in Law of his awn, to follow ; but ſuch Rules 
only -extend to give: him leave to go and toir 
tcuct his 'Council, and not for him to go.e 
awhere.at his pleaſure,. or to. lie.one night out 

*the-Priſon, :Paſc. 23 Car. ,B. R. Thaugh under 


i 


| 


other occoſions than their:Rules dogrue warrant for. 

Rules of Caurt ought to be. interpreted accort 
ing-to rule and order, and. not incertainly, M6 
143 Car. -B.;R. For were 4t otherwiſe they would bec 
Smares $0:1mtrap, aud net Rules to order the Proceedin 
of $he Clients. © 


> 
H 
of 
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by 
of ſuch Rules the Priſoners do. too often go at large wal yo 
iy 
he 
in 
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The Prothonotaries of the Common Pleas will 
not make a Certificate to this Court of their Pro- 
n if ceedings and Practice there, without Rule of this 
orf} Court to enjoyn them to do it, Trim. 24 Car. B. R. 
nul But upon ſuch- a Rule made they are to do it for the 
Car} better informing 4 this Court, and that the courſe of 
fall Juſtice may not be interrupted or delayed for want of 
« off fuch a Certificate as the Cauſe requires. 

Tf a Rule of Court be made.and it is not drawn 
carl up and entred before the Continuance-day of the 
:on- me Term it is made, the Clerk of the Rules 
BALE will not draw it up afterwards until the Court be 
a} moved, and ſhall again order it to b..entred, Paſc. 
n ie 1656. B. S, 

Paſc. 1659. By Ghn Chief Juſtice. If Writings be 
broug bt into the Court by Rule of Court, upon @ mo- 
tiow the-Court will make a Rule to deliver them out, 
if there be occaſion for them, .but if they be brought in 
oaks of the Parties in private, "the Court will 
make no Rule in it, for without a Rule of the Court, 
or a Cauſe depending in the Court between the Parties, 
the Court is not poſſeſſed of them. 

A Rule made in a Judges Chamber by con- 

ol &nt-of the Attornies on both ſides, under their 
Hands, : muſt ' be entred in the: Offfice, -or elle it is 
of 'no force-to ground-a motion upen, Paſc..1650, 
acY B. S. 10 Aaii. 'For by the Entry of 3t into the Office, 

oo # becomes a'Rule of the Court, 

Tf a Prifoner have a Day Rule to permit him to 
wall yo abroad, yer he ought not by virtue thereof to 

_ the Country, except it 'be-in.caſe where 
lf he goeth abour his Buſineſs in Law then depending 
in Court, Mich. 1650. B.S. 12 Nov. 


Re- 
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Rejoynder. 


WHEN 4 Replication is pleaded, which i; 
iſluable, the Clerk of the Papers when he 
makes up the Paper Book, doth of courſe make 
up the Rejoynder, and joyns the lue in it ; fo like- 
wiſe if the Rejoynder be iſſuable he makes up 
the Surrejoynder to it, and joyns the Ifſue in it. 

If the Defendarit do in his Rejoynder depart 
from his Plea pleaded in Bar, this Rejoynder is 
not good, Mich. 22 Car. B. R. For this is to ſay and 
wnſay, which the Law doth not allow, for Pleas mu 
be plain and certain, and by the doing thereof thi 
Cauſe depending is hindred from coming to @ certain 
Tſue. 

One ought not to rejoyn upon ſuch words which 
are not contained in the Declaration or Replics 
tion, Mich. 23 Car. B. R. For that is for the party t 
frame a diſcourſe of bis own, and not to anſwer th 
Plaintiffs matter alledged, and ſo i to no purpoſe. 


Remainder. 


Remainder is an Eſtate limited in a Deed, 

( Notre without Deed or Will in Writing it car 
wot be created) to commence aſter the determinx 
tion of a particular Eſtate whereon it muſt nece{ 
ſarily depend, and muſt be created at the ſame 
time with the particular Eſtate. The wery word 
Remainder imports as much, it muſt be a Remainda 
of ſomething which is. But note, He that takes m 
Eſtate by way of Remainder muſt not be party to the 
Deed. 

A contingent Remainder may be deſtroyed by 
levying of a Fine, ſuffering of a Recovery, &: 
or by otherwiſe deſtroying of the Eſtate betore the 
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Contingency happens, the particular Eſtate upon 
which it depends, Mich. 22 Car.B.R. For take away 
the Foundation that ſupports the Building, and the Build- 
"e muſt needs fall, and ſo it is this caſe, 

®YEvery contingent Remainder muſt veſt e im 
fenti, that the: particular Eftate determines 3 tor 
f"rhe particular Eſtate be ended, either im Deed or in 
Env, "before the Contingericy happens, the Remainder is 
wid, 

'Where a Contingency is by Will limited to de- 
pend upon an Eſtate of Free-hold capable of ſup- 
porting it, there ir ſhall never be conſtrued to be 
a Executory Deviſe,but a Contingent Remainder, 
t'Saunders 388. | | 
Tn ſome Caſes there may be a Remainder with 
out a particular Eſtate in eſſe to ſupport it; as it is 
inthe Caſe of a Uſe in Remainder, Hil. 22 Car; 
B. R. But this is not by the Common Law, but. by the 
Statnie of Uſes: © | Eg 
"He in Remainder of an Eſtate veſted, may 
grant or deviſe the fame ; and aLeaſe made by 
tim in Remainder during the lite of Tenant for 
Life, is a good Leaſe. 

Where there is Tenant for Life; Remainder iti 
Tail, and he in Remainder leaſeth for years to 
cotimence after the death of the Tenant tor Life, 
and the- Tenant for Life afterwards ſaffers a Reco- 
rery and vouches the Tenant in Tail; che Leaſe fot 
fears here is not barred, becauſe it was the recovery 
of the "Tenant for Life, and he in Remainder on- 
y Vouchte, but if the Tenant in Tail in Re- 
mainder had ſuffered it, that would have deſtroy- 
ed the Remainder; and all the Eftates derived 
from thence, Cro: EL. 718. 

Where an Eſtate is timiced to « Man for Life; 
Remainder-to his firft.Son in _ and for —_ 
Wb 7a TL 0 
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of ſuch Iſſue, then to Truſtees for 100 years ty 
raiſe Portions, &c. Here the firſt Son may when 
he comes of Age ſuffer a Recovery, and by this 
Recovery the Remainder for the 100 years to 
the Trultees ſhall be barr'd 3 but where the Leak 
for 100 years is made by another Deed precedent 
to the Eſtate Tail, there a Recovery will nat 
touch it, inter Goodyear and Clarke, tempore Car. 2, 
B.R. 

A Remainder cannot depend upon an abſalute 
Fee, becauſe the whole Eſtate is in the Feoffee 


or Grantee; but if a Man deviſe Lands to 4. and 


his Heirs, ſo long as B. hath Heirs of his Bady, 
the Remainder over to C. D. this is a good Devi 
not as a Remainder, but as an Executary Devil, 
Vaugh. 270, 367. . 


Revocation: 

Revocation of Letters of Adminiſtration 
{.). may be by Ac of the Court without a Sl, 
Mich. 22 Car. B. R. For it is but to ſignifie the pleajue 
of the Ordinary, touching the Adminiſtration of tk 
Goods of the Inteſtate; but the Latters of Adminiſth 
tion muſt be under Seal, becauſe thereby the Admin 
ftrator derives his Authority, which oupbt to be fi 
rified as well as be may be ; and without ſuch Lettersif 
Adminiſtration the Law takes no notice of him 8 

Adminiſtrator. | 
If an Attorny appear for his Client, and accent 
of a Declaration, the Client cannot revoke bs 
Warrant of Atrorny, with an, intent to ſtay the 
Plaintiffs Proceedings, Mich. 24 Car. B, R. But ik 
Court will force the Defendant to plead, and if be 4 
- plead, will _ that edges be entred againf 
im for not ling, but he may upon good cauſe ſhawn 
to A Court | we bs Attorny [0 nbd qu 
Attorny in due time. Ryot 
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RByot, 


I divers Perſons do afſemble together in a peace- 
able manner. and after they are fo afſembled, 
do at fome Ryotous AR, this is a ryotous afſ- 
fmbling of them, alchough they did not aſſemble 
at the firſt 'in a ryotous manner, but peaceably, 
Hill. 24 Car. B. R. For the Ryotous At ſhall have re- 
lation to their aſſembling together, ſo far as to conſtrue 
i to be with a ryotous Intent, although it did not appear 
ſo at the firſt, for the intentions of Parties are beſt in- 
terpreted by their Attions. 

wo Perſons alone cannot make a Ryot, but 
there muſt be three Perſons together at the leaſt 
to make a Ryot, 22 Car. B. R. But two Perſons may 
moke a conſpiracy, as well as a greater number. 
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Reconniſance, Sec Bal. 


we A Recognizance of Bail entred into in the Com- 
the mon Pleas; is entred ſpecially, wiz, they 
Is} ar bound to- pay a certain Sum of Mony, if the 
mr | party condemned doth not pay the Condemna- 
fi || tion or render his Body to prifon 3 but a Recog- 
4} F nifance entred into this Court, is entred generally; 
vs, that if the party be condemned m'the Acti- 
on, he ſhall render his Body to priſon, or pay the 
L | Condemnation; or the: Bail will do ie for chem, 
WY Paſc. 23 Car. B. R. This x according to the ancient 
Y Cafom and' Prattice of each Conrt, who always keep 
Yap their uſual Forms, for without obſervaricry of Ms 
thdr and Forms, there wonld be nothing but confuſion. 


Ii 2 Roll 
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Roll, 


F a Writ of Error be brought to reverſe a Judg- 
ment, it is neceſſary to mark the Roll, with 
the word. Error in the Margen, that thereby the 
Attqrny on the other fide may, if he looks upon 
the Roll, ſee that there is a Writ of Error brought 
and allowed, and if he after ſight of the Roll, or 
notice of the Allowance of the Writ of Error doth 
proceed to take out execution upon the Judgment, 
the Execution will be ſet aſide, Adich. 1649. B.S., I & 
And a Superſedeas quia improvide emanavit ſhall 
iſſue forth ; becauſe pon the allowance of the Writ of || fb: 
Error, aud notice thereof given to the Attorny, the Þ| Re 
Hands of the Court where the Judgment was given, | 
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were fere-cloſed from proceeding any farther ; and ſo Þ| A 
it was improvidently done for them to grant out Exe || Di 
cution afier the Writ of Error brought and allowed. kin 
<7 upc 

Replevin. ] 


A Replevin ought to be certain in ſetting forth | is: 
the number and kinds of the Cattel diſtrain- Þ De! 
ed, orelfe it is not good, becauſe if it be incertain | cul 
the Sheriff cannot tell how to make deliverance [als 
of the Catte], if a Writ be dire&ed to him for that: J*atn 
purpoſe, becauſe he knows not particularly what 
the Catcel were that werediſtrained, which ought 
to have been expreſly mentioned to that intent in 
the Replevin, 7rin. 23 Car. B. R. | F 
Where in a Replevin a Man juſtifies the taking JL i 
of Cattel in his own right, he muſt ſay bene ad: File: 
wocat captionem averiorum, &c. which is called an I 
Avowry ; but where he juſtifies in the right of Je 
another perſon, then he ſays bene cognovit captionem, Þ, an 


@c. Which is called a Conuſance. mtena 
| In [tka 
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In a Declaration in Replevin, if the Plaintiff 
fys that the Defendant ſummonitzrs fuit ad reſpond, 
to him de placito quod cum cepit averia of the Plain- 
tiff, this Declrition with a quod cum is ſtark 
naught, eicher upon a Demurrer or after a Ver- 
di& ; but it ſhould be de placito quare Or de placito 
quod only, becauſe quod cum is bs a Recital, and 
w dirett Affermation, ſo that the Plaintiff bath not by 
bis Declaration made any charge againſt the Defen- 
dant. i 4 #3 

If the Cattel of ſeveral perſons are taken, they 
ſhall not joyn in a Replevin, but muſt have ſeveral 

Replevins. ; 

By a Statnte tempore H. 8. in all Caſes where the 
Avowant avows tor Damage-feafant, or upon a 
Diſtreſs for Rent, and the Verdi& be found for 
kim, he ſhall have Damages aſſeſſed by the Jury 

upon the 'Tryal. | 
In a Replevin where the Defendant pleads pro- 

perty in a Stranger, he muſt after his Plea make 

ais Suggeſtion thus, Et pro retorn. habend. idem, the 

Defendant dicit quod, &c. and fo ſet forth parti- 

calarly why he rook the Goods, for if a Verdict 
pals for him, he cannot without ſuch Suggeſtion 

atred upon the Roll have a Return. 


Replication and Repleader. | 
[* the Plaintiff do reply to a Plea in Bar, which 


is not good, he by his replying to it hath con- 
kfſed ic to be good, Trin. 23 Car. B. R. And (0 it 
be now taken to be, for he hath hoff his advan- 
fage of demurring unto it, by paſſing by the defetts of 
i, and replying unto it, and the Court will ſuppoſe he 
ntended not to take advantage of the inſufficiency of the 
Mlea;but to proceed to an Iſſue upon the Merits of his Cauſe, 
| i3 There 
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There can be no Repleader afrer a Demurrer 
joyned, without the —_—_ of both parties,becauſe 
they have by their mutual conſent put themſelves 
upon the Judgment of the Court, 

If an Action for the breach of the Condition 
of an Obligation be brought, and the Defendant 
doth crave Oyer of the Condition, and plead that 
he hath performed the Condition, the Plaintiff 
in his Replication muſt ſhew in what particular 
the Defendant hath broken this Condition, Pa, 
24 Car. B« R. That the Defendatit may be. able to give 
@ particular anſwer to the breach aſſigned 3 and if he 
do not aſſign a particular breach, hu Replication is idl, 
for it ſays no more than what was formerly ſaid in 
the Declaration, viz. generally, that the Condition is 
broken, which the Defendant in his Plea denies, and 
therefore if the Plaintiff will not juyn Iſſue upon the 
Defendants Plea, but will reply, he muſt there ſhew 
how the Condition is broken, and then be puts the Dr 
fendant to anew anſwer. 

If a Condition or Deed of Covenants do con: 
ſiſt of twenty ſeverally Matters which are al 
broken, in an Aion brought upon the Bond for 
non-performance of theſe Covenants, the Plaintiff 
in his Replication muſt aflign a Breach but in one 
of them, Becauſe by the breach of ce, the Obligatim 
is become as much forfeited as by the breach of then 
all, and the Law will never put a Man to ſet forth 
more than be hath occaſion for, for if it ſhould it woull 


be unneceſſary and ſuperfluous ; but upon an Action f 


Covenant where Damages only are to be recovered.thert, 
if there be twenty Covenants broken, the Plaimt:ff mu 
aſſign @ breach in each yarticularly, becauſe be is part 
cularly damnified by every particular Breach, 


Re- 
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Reſervatſon. 


the Leſſee for years aflign over all his Term 

to another, and reſerve a Rent, the Reſe: va- 
tron 1s void; Paſc. 24 Car. B. R, Fer by the alſ:rn- 
ment of the whole Term be hath no intereſt in the thing 
let, for the which he can challenge any Rent to be due, 
ad the Rent muſt be due for ſome intereſt that the 
Aſignor bath left in him in the thing aſſigned, notwith- 
tending the Aſſignment which cannot be here, becauſe 
he bath wuſted bimſelf of *he whol:, and ſo there is no 
mivity berwixt him and the Aſſignee. 

Where Leſſee for years hofds over his Term, the 
Leſſor cannot diſtrain his Catrel for Rent due be- 
fore his Term expired, becauſe the Term is ex- 
fired, and there is no Reverſion in being, and no 

"fon ſhall diftrain for Rent but he that hath a 
averſion, but the Leffor may enter and diſtrain 
_—_ of the Tenant at ſufferance Damage- 

nt, 


Recovery, 


A {bough the Recompence itt value is one 
main reaſon that a Recovery bars, yet it is 
not the ſole reaſon, for Recoveries are favoured, 
they being for the preſervation of Eſtates, and 
tecome the common Affurances of the Nation, 
and ſhall not be taken fo ſtriatly as real Recoveries 
are 


Recovery cantriot deſtroy a thing mage? 
which doth depend upon a Contingency, Paſch. 
14 Car. B. R, Becauſe it was uncertain at the time of 
the Recovery ſuffered whether it would ever be or no, 
md a Recovery cannit work upon ſo remote and uncer- 
lam an Eſt ate. 


Ii 4 A 


433 The Pacical Regifter 3 Or, 
| A Recovery ſhall not bar a Condition, but it 
ſhall bar a Poflibility 3 and if Recoveries ſhould no 
be admitted to bar Poſlibilities, they would endure 
tor ever, and Perpetuities be thereby introduc't. 
\ A Reverſion bars \not, but where there is a 
vey in Law it ſhall nat bind any but thoſe in 

everſjon or Remainder, not where there is aq 
Executory Eſtate, Carter 53. 

A Recovery with fingls Vaucher is to bar the 
Tenant and his Heirs of ſuch Eſtate Tail only s 
is then in him, and to bar others and their Hein 
of ſuch Eſtates as they have in any Reverſipn ex 
petant or Remainder dependant upon the ſame; 
and alſo of all Leaſes and Incymbrances derived 
out of ſuch Reverſions ar Remainders, Noy $1. 

A Recovery with double Voucher is to bar 
the firſt Vouchee and his Heirs of every ſuch Eſtate 
as at any time wasin him or any of his Anceſtor; 
And alſo all other Perſans of - ſach Right to z 
Reverſion or Remainder as were thereupon.at 
any time expectant or dependant; and of al 
Leaſes, Charges and Incumbrances derived out df 
any ſuch Reverſion,or Remainder, and the ſame 
will be a perpetual bar of ſuch Eſtate where 
the Tenant was then ſeized in Reverſion or Re 
mainder expeQant or dependant upon the fſams, 
9:31, 33. -.- : 

"© A Recovery witch treble Voucher is ta make 4 
perperugl bar of the Eſtate of the Tenant, and 
vety ſuch 'Eſtate of Inheritance as at any time 
had been in the firſt, or ſecond .Vouchee, or any 
of. them, or either of their Anceſtors, whoſe Heir 
they are of ſuch Eſtate, 'and as well of every Re 
verlion thereon dependant, as alſo of all Leaſe 
Eftates, Charges and Incumbrances derived out of 
any ſuch Reverſion'oc Remainder, 16. $2. 
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: Teis not neceſſary for the Judges to cxamine a 
Feme Covert, when ſhe joyns with her Husband 
to ſuffer. a Recovery of her own Lands, becauſe 
it ſhall be ſappoſed ſhe doth it freely and vglun- 
tarily ; for the Law uſeth to make the beſt inter- 
pretation of things yet it is prudential to do it, 
xr it may fall out that the Feme may be 
brought by fraud or force to do it, and the Law 
doth not favaur the gaining of Eſtates by force or 
fraud, Trin, 1651, B. S. By Roll, and. he ſaid that be 
wed to do it, 


Releaſe, 


Here ever a Releaſe of Lands is made, it is 
abſolutely neceſſary that he ro whom the 
Releaſc is made be in poſſeflion of ſome Eſtate at 
the time of the Releaſe, Lit. ef. 447. 
_ If the Defendant in an Ejetione firms will not 
defend the Title of the Land in queſtion, in caſe 
the Verdict paſs againſt che Plainciff, the Ejector 
may Releaſe the Coſts to the Plaintiff, Hil. 1649. 
B.S. 11 Feb, For he js the Defendant in Law, al- 
though the Title do not concern him, and it is the others 
foulr that be was net himſelf made Ejeftor to defend 
the Title.by which means be might have had the Coſt s. 
| One is not bound to give a Releaſe unto the 
Sheriff for Monies which he receives from him, 
which he levied for him by virtue of an Execu- 
tion ; but he muſt give him a Note under his Hand 
that he hath received it, Hi. 1650. B. S. By Roll 
Chief Fuſtice, Qu. tamen. i bether he be bound to 
give bim. ſuch a Note more thin a Releaſe, for the 
Sheriff is an Officer of the Law, and upon payment of 
the Mony the Law gives him his diſcharge. | 


Where 
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Where an Eſtate is conveyed by Leaſe and Re. 
leaſe, thete in the Leaſe for a year there muſt be 
the words _— and Sale for Mony ; but if it bs 
not ſo, but only the words Demiſe, Grant and to 
Fartn-let, in that Caſe the Leffee cannot accept 
of a Releaſe of the Inheritance until he hath a&u- 
ally entred, and is in poſfeflion,for cill his Entry he 
hath but iereſe Termini ; but in the other Caſe 
of the words Bargain and Sale, the Bargainee for 
a year is immediately in poſſeffion upon the exe 
cuting of the Deed. 

Alfo it is neceſſary that in all Caſes where 
Releaſe is made, the Eſtate be always turned to 
a Right, as in Caſe of a Difſleiſin, &c. where 
there are two Rights, 1.A Right of Poſſeſſion in the 
Diſſeiſor. 2. A Right to the Eſtace ih the Dif 
ſeiſee. Now when the Diſſeiſee hath releaſed to 
the Diſſeiſor, here the Diſſeifor hath both the 
Rights in him, viz. The Right to the Eſtate, and 
alſo to the Poſſeflion; or elſe that there be privity 
of Eftate between the Tenant in Poſleftion and 
the Releafor, for a Releaſe will not operate with 
out Privity. 

A Releaſe of all Actions real- and perſonal is a 
good Bar in Waſte or Quare Impedit, Lit. ſect. 429, 
493. but a Releaſe of all Actions generally, is bet 
ter than to ſay all Actions real and perſonal, $4, 
500. 

Where a Man is hound to pay 207. at Michael 
mas, a Releaſe of all Actions before Michaelmas is 
2 perpecual Bar, and yet the Plaintiff could not 
Have his Aion until after M:chae/mas, for it is 
debitum it praſenti although ſolvendum m future, 
Lit, Sect. 512. 
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Recital and Yiſrecital. 


a Statute be miſrecited in pleading in a mat- 
* which goes to the ground of the Aion, 
is brought upon the Statute ; it is not help- 

& after a Verdi, by the Statute of Feofail: ; 
but if it be miſrecited only in a circumſtantial 
Matter, and which goes not to the ground of the 
Aion, it is helped after a Verdict by that Staruce, 
Trin. 1650. B.S. For the Statute helps only matters miſ- 
[os in matter of form, and not matters of ſubſtance, 


de Tit. Pleas and Pleading. 
The Recital of one Leaſe in another is not a 
ſufficient proof that there was ſuch a Leaſe as is 


recited, Vaugh. 74, 75. 


Repozt. 

Y the courſe of the Court, the Secundary 
ought not to make any report (of any mat- 
ters referred unto him by the Court) upon che 
laſt day of the Term, for that day is properly ap- 
inted for motions. only, 7rin. 1650, B. S, And 
if there ſhould grow any queſtion upon the report, there 
would be no time to be given to the party concerned to 
& to it that Term, (0 that the matter cannot be de- 

termined then, and ſo the report is to no purpoſe. 


Reverſion. 


Reverſion is where the reſidue of the Eſtate 
doth always continue in him that made the 
particular Eſtate, or whete the particular Eftate is 
derived out of his Eſtate, Co, Lit. 22. b. 
By the Grant of a Reverſion, Lands in Poſſef- 
fon will not paſs ; but by the Grant of Lands a 
Reverſion will paſs, Vaugh. $3. 


If 
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If one have a Reverſjon expectant ypon a Leaf:  apj 
for years, he may make a Bargain and Sale 9 x 
this Reverſion for one year, and after make || xk 
Releaſe in Fee to the Bargainee for a year o 
the Reverſion, and by this Conveyance the Rever 
fion in Fee will paſs to the Bargainee for a year, 
Aich. 1650. B. S. For by thu Leaſe and Releaſe al 
the Eſtate in the Reverſion is out of the Reverſioner ani 
in the Bargainee. 


Reference. 


TT .was ſaid, Hill. 1658. to be the uſual Pradtice 
A of this Court, ſince the new regulation of the 
Chancery, in an Action of Debt upon an Obl 
gation, if the Defendant do before he pleads offer [ 
to pay the Principal, Intereſt and Charges to the 
Plaintiff, to refer the whole matrer to the Secut I the 
dary to ſtate the Buſineſs betwixt them, and t I 2; 
ſtay the Proceedings in Law in the mean time; I ral 
but before the Rule can be drawn up, the Moy | wp: 
muſt be brought into Court, bov 

Matters of Fad in difference betwixt party and I fron 
party in a Cauſe depending in this Court, are not 
to be referred to the Secundary, for ſuch matter 
are tryable by the Jury wha is to try the Cauke, [ 
but matters concerning the due Proceedings, {| | 


undue Proceedings in the Cauſe, by either of the 
parties, are properly to be referred unto him, and 
for 'him in” ſome ordinary Caſes ro compoſe the Ix i 
differences betwixt them, and in others ro make BA& 
his repore to the Court how the matters do ſtand; Fr 
Paſc. 1650. B. $. That they may ſettle the differenca | 1 
&ccording to Rules and Orders of the Court. viſe 
If a matter in difference berwixt the Plaintiff Jef 
and the Defendant bs referred to the . Secundary, |. 
a 
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and one of the parties will not. attend at the time 

pointed by the Secundary, for that purpoſe 
ther notice thereof given, to hear the Buſineſs 
rerred ; the other party may proceed in the Re- 
ference alone, and get the Secundary to make his 
report without hearing of the other party, Trim, 
1651. B, S. For one party cannot compel the other to 
atend; and therefore ſuch References would many 
times take no effett for want of the preſence of both 
yarties, if a report may not be made notwittanding 
ae of them refuſeth to attend, and if be be prejudiced 
by not being heard before the Secundary, it # bus own 
fenlt that he would not attend as the Rule direfed.. 


Right, 


Ands between the high water Mark and the 
low water Mark do appertain to the Lord of 
he Manor next adjoyning, of Common Right,Paſ. 
23 Car.B.R. By Roll. Q. tamen, Whether they do not 
rather belong to the King, for it bath ſo been beld, ex- 
pt the Lord can claim ſuch Lands by Preſcription to 
bove any Fiſhing there, &Cc. or by any particular Grant 
from the Crown. 


Reddidit ſe. | 

[ a Defendant render himſelf in diſcharge of 

his Bail after Judgment, yet if the Plamtiff 
commit him not in Execution in three Terms fol- 
bwing, he ſhall bediſcharged upon Common Bail 
8 if he were committed for want of Bail u 
Ation, Per Magiſtrum Liveſay, & al. &c. Paſc. 
1 Car. 2. Regs. 

If the Detendane- render himſelf to cuftody in 
diſcharge of his Bail upon the day of the return 
the 1econd Sci.: fac. againſt the Bail ſedente Cur. 
; or 
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or if an Action be brought upon the Recognifang, 
if he render himſelf upon the day of che'retun 
of the Proceſs againſt the Bail ſedente Cur, 'the Bail 
are diſcharged, Paſc, 21 Car. 2. Reg, Per Magiſftinn 
Liveſay, & al: 
.- If the Defendant render himſelf to the Marſh 
in diſcharge of his Bail, and the Bail-piece bedif 
charged by the Secundary, no Sci. fac. can after 
wardy be ſued ont upon that Recognizance, Paſe. 
21 Car. 2. Reg. Per Magiftrum Tiveſay, & al. W, 
But if the Defendants Arttorny doth not take car 
to-have the Bail-piece brought to the Secundary, 
and that the ſame be ( upon the Marſhal or hi 
Deputies Report to the Secundary, that the pany 
hath rendred himſelf.in diſcharge of his Bail ) by 
him vacated, the Plaintiff may notwithſtanding 
proceed to Judgment, and Execution againſt the 
Bail ; For until the Bail-piece' is diſcharged, there iu 
Recard ftill remaining in Court againſt the Bail, and 
fo.it was adjudged in thu Court in one Streaters Caſe 


Scite Facias. 
\ Scire Facias- to repeal a Patent, muſt If I 


th 
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brought where the Record is, which is it Jad; 
*: 2 ' Chancery, and there muſt be two- Sci. fas Wir G 
11ed: out of the:Petty-bag, dizeRed to the Sheriff ſtir 
of, 44«dleſex, and: the Sheriff' of M6ddleſex: mutt YVide 
by.a:Letter under. the Seal of his Office, fend n+ A 
tice to the Corporation or Perfon' whoſe concem fu be 
the Patent is, that there is Scire fae. ſued: out r«Fvker 
tuenable at ſuch. atime, and remaining with hin JR. 
tor the Revocation of ſuch a Patent, and chat uw Jad 
lo dhey take care. to.appear. thereunto, there = ” 
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be Judgment againſt it by default; and this Letter 
muſt, be delivered to the Corporation or Perſon 
iatereſſed in ſuch Patent by ſome Perſon who can 
maks Oath thereof. 

It.was ſaid by Ghn Chief Juſtice, in the Caſe 
eewixe Newton Raſpoole, Trin. 1657, That 8 
ire fac. which is taken out upon a Tudgment which 
gouly ſigned in the Office, and nu mad up upon Record, 
is not goad 3 but the Record of the Fudgment oug ht firſt 
(be made up, and then 4 Scire faCias to be taken out, 
pune that there # no Record to warrant the Scire 


= = X ” 


One may have a Sczre fac. to revive a Judgment 
won Which ' no Execution: hath been executed, if 
it be but ſeven-years paſt ſince the Judgment was 
bad, without any mation tothe Court tor it, and 
if it be aboye ſeven years ſince the Judgment was 
had, @ Scire facias may be moved for to revive it 
4 the ſide Bar ; but it it be above ten years ſince 
the Judgment was had, a Scire facias may not bg 
tad without moving the-Court for it, Paſc. 24 Car. 
BR. But the Court will not deny it, if it be moved 
. ' The ſide Bar « @ place where @ Rail or Bar is ſet 
mar to thu Court below the Court in Weltminſter- 
; Where the Fudges ftand and reſt themſelves be: 
be Jie the Court fits, and whereby they put on their Robes, 
4 $4 put off their Robes; and there is anther like it 
Fas. Wie Common Pleas, and it i called the fide Bar, oY 
rill ie an one ſide of the Court, and not in the face of it. 
wh Vide Tit, Judgment. 

A Scire faces to revive a Judgment, ought not 
be granted, if the Record be not in the Coure 
here. the Scire facias was moved for, Trin. 24 Car. 
LR. For the Record « the Harrant for the Scite facias, 
if #here be no ſuch Judgnent, there i no gromd to 
26 for it. Fe 
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A Scire facias Gught to -be' directed into the 
County where the Original Aﬀtion was brou 
upon which the Judgment to be revived by the || | 
Scire facias was obtained, Trin. 1650, Bi S.' 23 Ca: 
R. R. For 'iﬆt ſhall be intended that the party again || 
awhont the Fudgment was obtained doth inhabit ſtill i || | 
that County. | j 
When a Writ of Error is brought returnable in || 2 
this Court,and the Record js thereupon broughtin, | U 
the Defendant may thereupon ſue out a Scire facia þ| / 
guare Execution-habete non-debet,and an al;Sti.fac. after 
that,if there be not a Sci,fec; returned upon the fir b 
but here muſt be 15 days between the Tefe and Re þ| i! 
turn of each Scire fac and' if the Plaintiff in the Er f 2 
rors after a Scire fac. or ewo'Nichils returned, doth 
not before the Rule for Judgment upon the Ser 
facias is-out, appear, and aftign- Errors, or- plead 
to the Stire facias, there will be Judgment againſt | + 
him thereupon, by default and execution upon that f 2 
Judgmeri.: Re 
.” A: Scire facias ad atidienduni ertores is not well | v1 
brought before the Record of the Judgment be cer- Ad 
tified intothe Court, to reverſe which, the Writ] ** 
of Error was brought, and Errors afligned there Bil 
upon, 21 Car. B, Ri For there is no Record in Cot | ©) 
to warrant «the granting of -it; before the Record of th & 
Fudg ment is certified, and Errors thereupon aſſigned. || ,- 
* 'There muſt be fifteen days between the 7eft Sei 
and Return of: every *Scire"farias ad andiendum Er "0! 
rores upon a Writ of Error returnable in the King] ** 
Bench, and- if upon a Scire fatias or two Nicki mal 
recurned, | the Defendant-in the Errors doth nefþ i 
appear, it 'is not with-him as it is in the Caſe off **2 
a Scire-facias quare Executionem non, but then tht ure 
Cauſe muſt. be fer down to be heard by the *< 
Court and the Plainciff in the Errors ſhall be heard *Y 
. there 
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thereunto ex parte. The Defendant might if be thought 
fit have appeared, but ſince he did not the Court will 

eed thereupon. 

If one ſue out two Writs of Scire fatizs one 
: | after the other, there ought to be eight days di- 
\ | ſtance between the Teſte and Return of each Scire 
facias, otherwiſe the Court my quaſh them upon 
n | 2 Motion, or the Defendant may demur there- 
i unto, Mich. 21 Car. B.R, It is meant upcn one and the 
a | ſame Tudgment as the courſe is, 
er 
| 


A Scire facias ought to be as ſhort as poſlible, 
becauſe it is the nature of Writs to ſet forth 


« | things very briefly, and a Writ is therefore called 
2x | 2 Brief from the Latin word breve, which ſignifies 
+ | ſhort or compendious, Mich. 21 Car. B. R. And 4 
i | Sire facias a inthe nature of an Original Writ. 
all If a Scire facias be brought againſt Bail upon a 
"of | Recogniſance in a Writ ot Error generally with- 
war | out expreffing the Afton or the Condition of the 
Recogniſance, there the Scire facias mult be re- 
a | furnable On a general Return »9icmgz but if the 
=. | Action and the Condition of the Recogniſance be 
Vi ſet forth in the Scire facias, and appears to be by 
ores | Bill, then the Scire facias mult be recurnable at a 
7 day certain in Court. Per Magi. Liveſay; & al; 
* the &c. P. 21 Car. 2. Regs. | 
4, | Of later times it hath been ufed to make out a 
Th Scire facias with a Fier: facias, or Writ of Execu- 
| + f{0n, and alſo a Writ of Inquiry comprifed in ir, 
ring againſt an Executor or Adminiſtrator,and they all 
rei make but one Writ,whereas anciently a Scire facts, 
ww Fiert facias and Inquiry were diſtin& Writs or 
( of 2:ocefſes, and to be diitindly and feverally exe- 
Wi cuted,'7rin. 22 Car. B. R. The making out of @ SCIre 
ſacias with @ Fieri facias was deviſed for the ſpeedier 
, ard} 2970 obtain Execution upon the Tudgment- 
| K. k 


there L 
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A Scire facias may be traverſed before Judgment 
given upon it, but after a Judgment there can be 
no Traverle, for then it is too late to plead to it; 
but a Writ of Error may be brought to reverſe 
the Judgment given upon the Scire factas, if the 
Scire facias was not good upon which it was 
grounded, Triz.22 Car, B. R. 

When a Judgment for Monies is reverſed by a 
Writ of Error in this Court, a Scire facias ſhall 
upon the Return of the Writ of Fieri facias filed 
upon Record, iflue againſt the Plaintif? in the 
Judgment reverſed, toſhew cauſe why the Plaintiff 
in the Writ of Error, whereby the Judgment was 
reverled, ſhould not have the Monies repayed un- 
to him, which were recovered and levied upon 
him, by virtuc of the Judgment reverſed, Mich, 
22 Car. B. R. And to thu SCire faCias it ſeems he may 
come in and plead. 

A Writ of Scire facias is a Judicial and not any 
Original! Writ, and is framed by the Clerk out of 
the Record, Paſc. 23 Car. B. R. Q. 

In a Scire facias brought upon a Judgment given 
in the Common Pleas, it is neceſſary to ſhew be 
fore what Chiet Juſtice by Name, widelicet A- B, 
& ſeciis ſuis, the Judgment was given, but it is not 
neceſſary to do it 1n a Scare facias UPON a Judg- 
ment given in this Court, 23 Car. B. R. Becauſe 
the Proceedings are in Common Pleas coram the Chig 
Fuſtice & 1ociis ſuis, but in the Kings Bench they an 
coram Domino Rege. 

An old Judgment may be revived by a Scir 
facias granted upon. a motion to the Court, but if 
a Scire facias be taken out to- revive an old Judg 
ment of above ten years ſtanding without leave 
of the Court, the Scire facias is not good, but will 
be {et aſide upon a Motion, 7rin. e3 Car. B. R. . 
ſuc 
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fach 4s Scire facias is net the Proceſs of the Court ; but 
8 Fiftion of the party in abuſe of the Court. 

' F one do not proceed upon a Writ of Scirs 
facias within a year and a day after it was taken 
out, he cannot after that time proceed upon that 
Writ, bue muſt ſue out a new Scire facias, for the 
old Writ is diſcontinued, H:?. 1650. B. S. Be- 
cauſe there was no Proceedings upon it in a reaſonable 
time. 

Where either Plaintiff or Defendant, or one of 
the Plaintiffs or one of the Defendants die, there 
cannot be any Execution ſued” out upon the Judg- 
ment until a Scire facias ſued out, and Judgmenc 
thereupon 3 Becauſe there muit be @ new Judgment 
upon the SCire facias to warrant the Execution, that 
being diff erent from the old Fudgmeng. 

Where Bail are put in to an Aion brought in 
this Court, the Scire facias againſt them muſt be 
always ſued out into Middleſex, becauſe all Bails 
to Ations are ſuppoſed to be taken in Court 
which is in Middleſex, but in Caſe of a Recogni- 
lance entred into by Bail upon a Writ of Error, 
if it be entred to be taken at a Judges Chamber 
In London, then the Scire facias mull be there ſued 
out, becauſe that is the Recurd whereupon it iſſues 
oat, 
If an Adminiſtrator obtains a Judgment for a 
Debt due to the Inteftate, and the Adminiſtrator 
doth afterwards dic Inteſtate, and Letters of Ad- 
niniſtration arc granted to one de bonts nen, &Cc; 
of him that died hrit Inteftate ; this Adminiſtrator 
annot have a Scire facias to revive the Jadgmene 
Ntained by the firſt Adminiſtrator of the firſt In- 
eftate, but he mult bring a new Action to recover 
tar Debr, Hl. 1650. B. S. For he is no ways party 


privy to the firſt. Fudgment, but a meer ſtranger to it; 
A k 2 There 
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There muſt be eight days excluſive between the 
Teſte and Return of each Scire fac. againſt Bail, and 


not- ons, four or five days,and the other twelve, &.. 


Per Magiſtr. Liveſey, & al. &Cc. P.21 Car. 2. Regis, 

Alſo there muſt be eight days excluſive betwixt 
the Teſte and Return of every Capias ad ſatisfaci- 
endum, to warrant a Scire facias againſt Bail, and 
the Capias ought to be delivered to the Sheriff 
four days before the Return be out, P.21 Car. 2 R, 
Per Magiſtrum Liveſey, & al. SC. 


Statute. 


N the Expoſition of Statutes theſe four Things 
are to be obſerved, 


I. What was the Common Law before the 
making of the Statute. 

2, What was the miſchief and defe& which 
the Common Law did not provide for. 

3. What Remedy the Parliament hath provided 
to cure this defet in the Common Law. 

4. Thetrue Reaſon of the Remedy, 3 R. 7. 6. 


Some Statutes are General, and fome are Special, 
they are called general @ genere,and ſpecial a ſpecies 
now as for an initance, The whole Spiritualcy 1s the 

enus, but a Biſhop, Dean and Chapter, ec. is the 
> nur Arg therefore Statutes. which concern all the 
Clergy are general Laws, but thoſe which concern 
Biſhops, &c. are ſpectal ; alſo the word Offce is the 
Genus, but the Sheriff, Prothonotary, &c. is the 
Species ; alſo,the word Miſtery or Trade is the Genus, 
but the Trade of a Grocer is the Species, 8c. 

He that will take advantage of a Statute by 
pleading ir, muſt ſhew in his pleading that he 1s 
within lome Proviſo of that Stacute, if the _ 
whic 
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which he pleads, be a particular Statute, and not 
2 general Statute, 21 Car. B. R. 25 H.7.f. 1. For 
the Fudges are bound ex Officio to rake notice of all 
general Statutes which concern all the People in general, 
but not of particular which do only concern particular 
Perſons or Places, except they be particularly pleaded, 
and ſet forth before them. 

All Statutes which concern the King are gene- 
ral Statutes, and the Judges are bound to take 
notice of them without pleading. 

Where a Statute gives a Penalty to the Kings 
Majeſty without ſaying his Heirs and Succeſſors, 
yet his Succeſſor may ſue for a Breach in his own 
time, for the word King is nomen colletFivum, and 
includes all his Succeflors, for he never dies in re- 
ſpect of his Politick Capacity. 

The Statute of primo Face primi which concerns 
Attornies and Solicitors, doth not extend to ſpecial 
Retainers of Attornies and Solicitors, Mich. 23 Car. 
B. R, For that Statute is a general Statute, and net a 


particular. 


If an Ie be joyned upon a collateral Point 
ariſing in the Pleading, and no place is alledged 
whence the Venue may come, this fault is helped 
after a Verdi, by the Statute of Feofails ; but it 
the Iſſue be not joyned upon a collateral Matter, 
it is not helped by the Statute, if no place be al- 
ledged ; for the Statute intended nor ſuch exrra- 
ordinary Iſſue joyned upon collateral Points to the 
Natute. 

The Statute of 23 H. 8. c. 5. concerning Sewers, 
was made for the eaſe and benefit of the People, 
to wit, the Defendants who are proſecuted upon 
that Statute, and they may plead that Statute, or 
not plead it at their Ele&ion, Hill. 22 Car. B. R. 
Yee the Statute, 

Kk 3 If 
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If one acknowledge two Statutes upon his Ling 
one after the other, and ſatisfies the former Statute, 
bur doth not vacate it, and the Conuſee of the lz- 
ter Statute takes out an Extent upon the Lands; 
this Extent may be avoided until the former Statute 
be avoided by a Scire facias, Hill. 22 Car. B. R. 
For the Law 1s not to take notice of private Atts dun 
between the Parties, and it doth not appear that the 
former Statute is ſatisfied ; but upon the pleading and an 
Iſue upon the Scire facizs, it will appear whether it be 
or 710. 

A Statute which is made only in. affirmance of 
the Common Law, that is, that doth not enact any 
new thing, but doth only ena& that which wa 
provided for by the Common Law before the A8 
made, though it did not ſo plainly appear, is ne- 
vertheleſs a Statute, and may be pleaded as a 
Statute, although the Defendant hath a Plea at the 
Common Law alſo, Pa/c.23 Car. B. R. For it enati 
nothing contrary to the Common Law, and may there 
fore well ſtand with it. 

The ancient Statutes were made upon the Peti- 
tion of the Commans in Parliament unto the King; 
in which Petition was ſer forth that which they 
did deſire of the King might be enacted,and palled 
not by Bills prepared, as now they do, Paſ. 2 3 Car, 
B. R. 

A Statute acknowledged upon Lands, is a pre 
ſent Duty, and ought to be facisficd betore an Ob- 
ligation, which is not fo, Mich. 23 Car. B. R., Fors 
Debt due upon an Obiigation, is but a Choſe in Action, 
and recoverable by Law, and not a preſent Duty due by 
Law, as @ Debt due upon a Statute, 7udgmeut or Re 
cogniſance is, upon which preſent Execution 15 to be taken 
out, witheut fariher Suit, 
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It was held by this Court 5 Car. in Simons Cale, 
that the Statute of 1 Marie, was repealed by the 
Sratuce of 1 Eliz. But Quzere, for it was doubted 
by the Court, whether it be repealed in the whole, 
or in part only, Mich. 23 Car. B. R. Compare the 
Statutes. 

The Statute of 21 Fac. of Feofails, which is to 
help defects in Pleadings, doth extend to all infe- 
rior Courts, as well as to the ſuperior Courts 3 for 
it is a beneficial Law for the People, and ſhall 
therefore be expounded largely, ang not with a 
reltrition, Paſc. 24 Car. B.R. As ſome other Statmes 
touching the Proceedings in Law are, 

Where an Ad ot Parliament gives an Action 
to be brought in any of his Majeſtys Courts of 
Record, this ſhall be intended Courts of Record 
at 1A and not inferior Coures of Re- 
cord, 

The miſrecital of a Statute in pleading,in a thing 
which doth not concern the ground of the Action 
which is brought upon the Statute, is helped by 
the Statute of Feofazlr, Trin. 1650. B. S. wid. antes 
Tit. Pleadings. 

Where an Action is brought upon a general 
Statute, the Plaintiff need not in his Declacation 
ſet forth the Statute at large, but only to ſet forth 
a breach made by the Detendant, and then con- 
clude contra formam Statuti in bujuſmodi caſu edit. & 
proviſ. without ſaying when or where the Stacute 
was made. 

Although a Penal Statute ſhall not be extended 
to Equity in the Expoſition of it, yet it ſhall be fo 
expounded, that the true intent and meaning of 
it may be known, Mich. 1650. B. S. For if the 
former ſhould be, the Expoſition would be too large and 
arbitrary ; and if the later ſhould nos be, the Expojition 
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would be too narrow, and would extenuate the force 
the Statute, and hinder the true intent and meaning 


thereof. 


Satisfactton. 


© Atisfaction a to an Obligation which 
appears to be of a thing which was perform- 
ed before the date of the Obligation , is not 
good, Mich. 22 Car. B. R. For the Obligation which 
creates the Duty, ſhall not be intended tv be dated aftr 
the enſealing and delivery of it, and ſo ſuch ſatiſ: 
urs can no ways anſwer the Duty created by the Oh- 
ig at on, 

Ol that are to be paid by an Executor, b 
virtue of a Decree in Chancery, are not to be {x 
tisfied by the Executor before a Debt due upon 
an Obligation made by the Teſtator, and grown 
due after the death of the Teſtator, By Rel Chief 
Juſtice, Trin. 23 Car. B. R. For a Debt due by Lav, 
is to be preferred before a Debt created by a Decree in 
Equity, 

Whether a Legacy given by the Teſlator, or a 
Covenant entred into by him in his life time, and 
broken in the time of the Executor, ſhall be firſt 
ſatisfied, Trin. 22 Car, B. R. Qu. In Ecles and 
Lamberts Caſe, after many Arguments pro and con, 
and held miſchievcus to be determined either ways. 

A Guardian may acknowledge fatisfa&tion upon 
Record, for the Infant unto whom he is Guardian, 
fora Debt, which as Guardian he hath recover- 
ed for the Infant, Trin. 23 Car. B. R. For it 4s re« 
ſon that be that bath power given him to recover 4 
Debt for the Infant, ſhould have alſo power to diſcharge 
the party of whom it is recovered, when he hath te 
ceived it of him, and he is accountable to the Infant 
for what be atts for bim. Th 
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The ancient courſe of this Court was, That if 
the Defendant will make ſatisfaction for that 
which he is ſued for, to the intent that the Court 
of cauſe the Plaintiff to ceaſe his Proſecution, 
and may receive the ſatisfaction offered, that the 
Defendant ſhould come into Court beſore he pleads, 
and tender preſent fatisfa&tion, or elſe the Couret 
would not receive this tender, nor order any thing 
init, Hill. 1650, B. 38. But now if the Defendant do 
g- ſatisfattion after be bath pleaded, and give a Rea- 
on to the Court why he did not do it before Plea plead- 
ed, the Crurt will nit utterly reje# it, but will refer 
the matter to the Secundary to end the matter, the: De- 
fendant making full [atisfattion for the Principal Mony, 
and for Coſts and Damages ſuffered and expended by the 
Plaintiff im the Suit, 

The Defendant cannot make a tenderot amends 
in fatisfaion of a voluntary Treſpaſs, but for an 
involuntary Treſpaſs he may ; Fer in caſe of @ wo 
luntary Treſpaſs he atts that which in bis own 
ledge 1s a breach of the Law, but in the other Caſe t be 
Law is broken without bis knowledge. 


Sheriff and U!der-Sheriff, 


I* Tryals at the Bar the Court doth uſually 
order the Sheriff ro attend the Secundary of 
the Office, with his Book of Free-holders of the 
County where the Land in queſtion doth lie, that 
an indifferent Jury may be ftruck by the Secun- 
dary in the preſence of the Attornies, on both 
ſides, and afterwards returned by the Sheriff, Mzch. 
22 Car. B. R. 

A Sheriff is not bound to return a Writ dire&ed 
unto him, except the party whom the Writ doch 


concern, do tender him his Fees tor the executing 
ot 
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of it 3 that is, in ſuch caſes where he is allowed 
Fees, Mich. 22 Car. B. R. Tamen Qu. de cea. #y 
the wery words of the Writ do enjoyn the Sheriff u 
make @ return of them, Mich. 22 Car. B.R. So thu 
it ſeems he is to return them, whether the P:=rties cop 
cerned do call on him or not \ and if be be not paid his 
Fees, where be is allowed to take them, he may recs 
ver them by an Aion. 

A Sheriff out of his Office cannot be fined by 
the-Court, becauſe he ceaſeth to be an Officer of 
the Court ; but a Tip-ſtaff may be ſent for him, 
to bring him in to anſwer a Miſdemeanor con- 
mitted by him when he was in his Office, alſo the 
Proceſs which the Law allows againſt him when 
he is out of his Office is a Diſringas nuper Vid 
and Diſtringas after Diſtringas until he doth ap 
pear, 22 Car. B. R. 

Where a Sheriff takes a Bail-bond warranted 
the Statute of H. 6. of two good Men of viſible 
Eſtates-in the County at the time of the taking 
thereof, and afterwards they become inſolvent, 
yet the Sheriff ſhall be excuſed, for he is obliged 
to let to bail upon good Security, and this Security 
at the taking thereof (though it proved inſolvent 
afterwards) was good Security. 

The old Sherift of a County is Sheriff until the 
new Sheriff be ſworn, although he be choſen, Hl, 
22 Car. B. R. For the taking of his Oath doth compleat 
bim in bis Office, and before be is ſo compleated, the 
old Sheriff is in Office ; for ther: muſt not be a vacancy, 
left there be a failure of Fuſtice for want of a Sheriff. 

The Under-Sheriff ought always to have his De- 
puty to be attendant in Court, to receive and 
execute their Commands, and to give account to 
the Court of Buſinefles which may tall out concern 
ing the Sheriff and his Oifice, and ought to file 

| a 
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2 Warrantof Attorny for his High-Sheriff in every 
one of the Courts at Weſtminſter-Hall by an At- 
corny of each Court, otherwiſe an Aion u 

the Statute lies againſt his High-Sheriff for ch 
neglect, Hull. 22 Car, B. R. 

Both the Sheriffs of the Ciry of Loudon are in 
Law but one' Sheriff of Middleſex, and all Pro- 
ceſſes are directed to them as one Sheriff, and all 
Bail-Bonds entred into to them, and ſued by theny, 
xe all entred into and ſued as if entred into to one 
Sheriff, and ſued by one Sheriff, 11 Feb. Hill. 1650, 
B, S 


_ Every Sheriff ought to anſwer for the Mifde- 
meanors of his Bailifts, Trim. 1651. B. S. For they 
are his Servants, and ought to be under hs Government, 
and be uſually takes ſecurity for their faithful and juſt 
performance of their Duties mm their Places, 

If a Sheriff omits the returning of an Aion 
apainſt a Priſoner charged with ſuch Action in his 
Cuſtody, when ſuch Priſoner brings his Hab. Carp. 
to turn himſelf over to the Kings Bench, this is an 
Eſcape in the Priſoner as to the Action omitted to 
be returnced,and the Sheriff ſhall be an{werabie forir. 


Suggeſtion or Sttrmile. 


A Suggeſtion made to the Court, that the thing 
for which the Libel in the Admiralty Court 
againſt the Party, is, was done infrs Corpus comit a- 
ts, whereas in truth it was done beyond the Seas, 
s notwithltanding a good Suggeſtion for the 
Court to grant a Prohibition unto the Admiralty, 
upon 3 for it is but to try the Juriſdiction of the 
Admiralty, and not the Merits of the Cauſe; and 
the Court cannot then tel] whether ic be true or 
not, but will ſuppoſe ir to be true; and if it be 
falle, the Court will compel the Plaintiff in LK 
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Prohibition to declare upon his Suggeſtion, and 
there the Defendant may traverſe the Fa, an{ 
if a Verdi& paſs for him, he ſhall have his Writ 
of Conſultation to authorize him to proceed in the 
Admiralty, Mich. 22 Car. B. R. 

Matters of Record ought not to be ſtayed upon 
the bare Suggeſtion or Surmiſe of the Party ; but 
there ought to be an Afﬀidavit made of the Mat 
ter ſuggeſted, to induce the Court to ground z 
Rule tor ſtaying the Proceedings upon the Record, 
Mich. 1650. B, R, For the Law favours not the ſto 
ping of the Proceedings in Law, except there be we 
good cauſe for it, 

In caſe of a Modus Decimand;, if the Plaintiff in 
the Prohibition do not within ſix months after the 
pro of his Prohibition y nk his Suggeſtion 

y the Depoſitions of two or more ſubſtantial Wit 
neſlſes taken before a Judge of that Court, which 
granted the Prohibition, the Defendant ſhafl hare 
his Writ of Conſultation by the Statute of E. 6, 


SUtrender. 


F Leſſee for Life do accept of a Leaſe for years 
it is a Surrender in Law of his Leaſe for Lit, 
By Roll, Paſc. 24 Car. B. R. For if it ſhould be other 
Wiſe the Leaſe for years would be made in wain, ani 
ro 4 purpoſe, for both the Leaſes cannot ſtand togethe, 
and where doubtful things may have an operation by « 
reaſonable conſtruftion in Law, the Law will ſuppon 
them, rather then to conſtrue them to be null and t 
none effett. 

A. Leaſes to B. for ſixty years, and afterwars 
B. accepts a Leaſe to commence divers years afrer- 
wards, but within the ſixty years, this 15 an in 
mediate Surrender of the former Leaſe for fixty 
years, although the other Leaſe did not m— 
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til in futuro, becauſe the Leſſee hath by mop of this 
ſecond Leaſe affirmed the Leſſor to have ability to make 
the new Leaſe, the which he hath not if the firſt Leaſe 
ſhould Fand, See 5 Rep. 11. 


Superſedeas. 
N a Writ of Error brought, in ſome Caſes 
provided by Statutes, there ought not to be a 
Superſedeas granted to him that brings the Wrie 
of Error to ftay Execution upon the Judgment, 
which'is to be reverſed by the Writ of Error, un- 
til he that brings the Writ of Error hath put in 
Security by Recognizance to proſecute with effe&, 
and to pay double Coſts and Damages, if the 
Plaintiff in the Error be Non-ſuit, or the Judg- 
ment be not reverſed by the Writ of Error, but 
affirmed, Trin. 24 Car. B. R. See the Statute. 
It is very hard to compel the (Party that brings 
a Writ of Error to take out a Superſedeas into all 
the Counties where he hath Lands or Goods liable 
tothe Execution upon the Judgment 3 for the re- 
verſing whereof, the Writ of Error was brought, 
Mich, 1650, B, $. By Roll Chief Juſtice. Net it 35 6 
ſure way for him that doth bring the Writ of Error to 
do it, to avoid a geater Trouble and Charge, which 
may otherwiſe befall bim by the executing of the Fudgps 
ment, if he have a violent and malicious Adwverſary, 
than by taking ont of the ſeveral Writs of Superſedeas. 
After a Writ of Error is brought and allowed 
by the Court where the Judgment was given, for 
the reverſal whereof the Writ of Error is brought, 
the Hands of the Court are fore-cloſed, that is, 
ſtopped from proceeding upon the Judgment any 
farther, and there needeth no Superſedeas to be 
direted unto them, but it is neceflary to mark 
the Roll, Adich. 1649 B. S. To avoid farther m_—_ . 


- 
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If a Wric of Error be bronght to reverſe aÞn 
ment given upon a bi} dicit, in Caſe, Freſpa 
Trover, &c. and all other Actions where Ds. 
mages only are recovered, upon the bringing and 
allowing of a Writ, the Clerk of the Errors make; 
out a Superſedeas withont Bail, but no Super. 
fedeas can be made until Bail put in where 
chere are Judgments upon Verdidcts, and Judgment 
dy Defaute, or upon Demurrer in Debt, unleſs ir 
be napon a Sherifts Bond, or Bond with Condition 
ro do ſomething elſe than pay Mony only, in thoſe 
Cafes only the allowance of the Writ without Bail 
will be fufficienc, Paſc. 165 x, B. $. 13 Maiis 


©Surpalab. 

= Court is always very cautious that ng 

Perſon that hath any Cauſe depending be- 

fore them, be ſurpriſed, eſpecially in ſuch Mat- 

ters as are final and penal co the Party thact is 

' furpriſed, Mich. 1649. B. S, Becauſe by Surpriſal: 

the Parties ſurpriſed are deprived of making their 

full defence, and thereby beget Clamor, and give m 

fatisfattion, but cauſe more Suits and Trouble to the 
Parties. 


S£ecundary. 


AZ Here the Secundary ſhall return a Jury, and 
where not, Vide Title Jury. 


Settlement. 


'F one hath hired a Dwelling-houſe inone Pariſh 
of 19 /. per Amum Rent, and be fertled in that 
Houſe but a ſmall time ; yet this is ſuch a Settle- 
ment in- the Pariſh, where the Honſe is, that the 
Juſtices of the Peace have no power to: make an 
Order to remove the Party ſettled out of the 
Pariſh 
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Pariſh wherein he was fo ſettled ; except the Party 
& fettled be lame or blind, or likely to be ſud- 
denly chargeable to the Pariſh where he was fo 
fxtled, Mich. 1650. B.S. r1 Nov. See the Statuts 
43 Eliz, 

See a late Statute made in the time of King 
William and Queen Mary, what ſhall be a fuffici- 
ent Settlement. 


— 


Tryal and Pyzoceedings to tt. 


OTE, It is not the conrſe of this Court to 
have Tryals at the Bar upon Saturdays, be- 
cauſe thoſe days are appointed for Matters 

in Law; yet in the Caſe of Dikes againft the Lady 
Like, a Tryal was permitted to be upon a Satur- 
day, becauſe the Jury was adjourned to that day 
by the Court, and the Court was alfo informed 
that the Tryal would not be long, and fo would 
title hinder the Buſineſs of the day. 

No Tryat ought to be had at the Bar the fame 
Term that the Defendanes Plea is put in, but the 
Term following, by the ordinary Rules of the 
Court, Hill. 21 Car. B.R, But it may be by ſpecial 
Rule of Court, or in Cauſes depending on the Crawn ſide, 
wherein the King is a Party, or by an Iſſue direfed ont. 
f the Chancery. 

In an Appeal of Mayhem, the Court may judge 
of the Mauybem by inſpe&ion of the Party, or put 
it upon the Tryal of a Jury, 8 FH. 6. 15. 

This Court will grant a Habeas Corpus to try a 
Felon at the Bar, although the Felony was nor 
committed in the County of Middleſex, it there 
bo not a Gaok delivery in che ufual manner in the 
County 
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County where the Felony was committed, but je 
muſt be by a Jury of the County where the Fa& 
was committed, Hz/.21 Car. B. R. Thw & done fy 
the expedition of Tuſtice in puniſhing of Offenders, 

A Tryal in that Court where the Ifſue tryed 
was not joyned, is not a good Tryal, unleſs it be 
in the Caſe of an Ifſue joyned in Chancery in 
the Petty-bag-ſide, and from thence ſent to be 
tryed in this Court, Hill. 21 Car. B. R. For there 
was nothing before them to try, and ſo it was Corim 
' non Judice. 

Where the Plaintiff will not try his Cauſe in 
ſuch due time as he ought to do by the Rules of 
the Court,the Defendant may upon warning given 
thereof to the Plaintiff, proceed to the Tryal of 
it himfelf by Proviſo, Hil. 21 Car. B. R, That be 
may free bimſelf from the Aion that is brought againf 
bim 3 thu #s called a Tryal by Proviſo, and is givenh 
the Statute. See the Statute, Sce Title Prowiſe. 

Juſtices of Peace at the Quarter-Seflions, do 
oftentimes try Petty Felonics committed in the 
County where they are Juſtices, Paſc, 22 Car, 
B. R. But they uſually leave greater Offences to be try 
ed by the Fuſtice of the Gaol-delivery at the Aſſizer 
that ſuch Tryals may be more ſolemn in the Eye of the 
Country. 

If any of the Defendants doth live above forty 
miles diſtant from Londen; the Plaintiff by the 
Rules of the Court ought to give him” fourteen 
days notice of the 'Tryal before he try his Cauſe, 
Paſc. 21 Car. B.R. That the Defendant be nct ſurpriſed 
for want of ſufficient time to get his Witneſſes to be at 
the Tryal ; which fourteen days is acccunted a conv 
nient time for the doing thereof. 

Upon a Tryal at the Bar, when the Jury is at 
the Bar, and the Court ready to proceed, and - 
Pane 
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Panel of the Jurors Names is delivered to the Se- 
cundary; he bids the Cryer call the Defendant, 
which he doth, and if his Council fay they ap- 
pear, then the Secundary bids both parties in 
French, gardes woſtre Challenges, that is, take heed 
to your Challenges, and then proceeds to ſwear 
the Jurors ; but it che Defendant doth not appear 
after thrice calling by the Cryer, the Plainciffs 
Council do pray the Court that the Enqueſt may 
be taken by defaulc, Trim. 24 Car. B. R. This taking 
of the Enqueſt by default is nothing elſe but the De- 
fendants loſing his advantage of challenging of the 
Fury, but he ſhall defend his Cauſe, aud give his Evi- 
dence in the ſame manner as if be had appeared upon 
by being called. 

. Where a Tiyal is had by P:ovifo, the Plaintiff 
may be called to challenge the Jury, if he think 
fit, before the Jury is ſworn, Trin. 22 Car. B.R. Fur 
the Plaintiff is as it were in the place of the Defen- 
dant, becauſe the Cauſe is brought to a Tryal by the De- 
fendant. 

The Court will not grant a Tryal at the Bar, ex- 
cept there be Oath made, that the matter to be 
tryed is very dithcule, or of great value, Mich. 
22 Car. B.R. In which Caſes it 1s fit the Tryal ſhould 
be at the Bar, where Tryals are more ſolemn, and 
where more time may be ſpent in the Tryal than can be 
at the Alſizes > but otherwiſe this Court is not to be 
troubled with Tryal of Cauſes, becauſe the Court is 
thereby bindred in their Proceedings in Matters of Law, 
which are the proper Buſineſſes of the Court, and not 
Matters of Fatt. 

After a Tryal hath been in a Cauſe, the Court 
oughr not to order that there ſhall be 4 new Tryal 
of it, except ic doth appear that there was a fur- 
priſe-in the Tryal had, or fome fraudulent Mif- 
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carriage iN it; for if they might in any caſe they 
pleaſe order a new Tryal, this would be for the 
Court to have an Arbitrary Power, which the 
Law will nat permit, Mich. 22. Car. B. R. For thi; 
would weaken the Common Laws, to the prejudice of 
the People. 

Where warning is givett of a Tryal: to the At- 
torny in the Cauſe, and the Artorny- cannot 'give 
notice of this warning timely enough for his Client 
to prepare for the Tryal, the Court will ( upon 
good cauſe ſhewn them ) force the Arttorny to 
gq to a Tryal, but will give longer time, Mich. 
22 Car, B. R, Becauſe, the Court will not ſurpriſe 
any Perſon, and ſuch Tryals wery ſeldgns do duter- 
mine the Buſineſs, but beget more trouble and char 
ro both Partigs, and it may be it was meither the At 
tornigs nor bzs Clients Fault be bad not more time 
Botice, 

Where there ought to have been a place alledped 
whence the. Venue ſhould come, and-there is no 
place alledged, but an Ifſue is joyned, and the 
Vavire is de corpore.comitetus, and a 'Tryal is there- 
upon had, this is a gaod: Tryal, and there ought 
not to be a Repleader, Mich. 22 Car. B. R. Fo 
bere is @ good Pleading, and a good 1/[ue joyned and 
well tryed by a Fury, and a Repleader is to be onh 
where the Pleading is. wiciows, and bath not brought 
the Yue in queſtzon which was to bave been tryed, 

It the Court do believe that the Jury have given 
their Verdict againſt the Evidence given . uno 
them, they may order a new Tryal to be-in the 
caſe, upon payment of Coſts, Mich. 22 Cm 

R 


There may te a good Tryalin a Cauſc,althonph 
thz Defendants Plea be ill, Hill. 22 Car. B. R, F 
the Tryal depends, not wpon- the Plea, bat upcm the ſu 
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jomd; and if there be @ good Iſſue jojned, the Tryal u - 
; whatever the Pleat be. > 

Where tlie Plaintiff wil not try his Canfe after 
Iſſhe is joyned, the Defendant may try ic by Pro: 
vifo after a default made, if he fee good, Hif, 
22 Car. B.R. That he may free himſelf from the Suit. 
Videa antea. 

If a Cauſe to: be tryed be not entred into the 
Jadges Book, before whom it is to be tryed, two 
days before the Caule is to be tryed, the Plaintiff 
ty enter a #e recipiatur 1n the fucken Book ; that 
t tt1ay not be entred after that to be tryed ar that 
titte if the Defendant pleaſe, unleſs ir be in a fits 
ting after the Term, for in Sittings after the Ternr 
no ne recipiatur will be admitted, Hill. 22 Car, B, R. 
Fir the Cauſe ought to be entred in. due time, that 
the Defendant may prepare fer the Tryal ; and be cannot 
well rifl it be entre4 wherber the Plamtiff will proceed 
30, 

If upon a Tryal to be had at the Bar, a full 
Jury doth not 4ppear at the Bar to try the Cauſe, 
or that partof the Jury arechallenged ; the Courr 
will order the Sheriff to return a decern tales, which 
hs aſually doth of Gentlemen in Londen, having 
Eſtates in his Com: Paſc. 23 Car. B. R. 

The agitation of a Caufe in one Court, is no 
Caufe to putt off the Tryal of the fame Cauſe de- 
pending itt another Court, Paſe. 23 Car. B. R. For 
the Procredings of one Court of Law, ought not to claſh 
with the Proceedings of another Court ; but it is not [0 
htwixt the Courts of Law and the Chancery, as #t is a 
Coos of Equity, 

Art Weftminſter-Hall the Kmg may try his own 
Canſe in whatCotrt he pleaſeth, Paſc.23 Car. B.R, 
This is by bis own Prerogarivee ;, for all Conrts of Fu- 
fite are his Courts, and ut is mt reaſinable he ſhould be 
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ſtreightned in his choice where he will proceed, but bave 
liberty to ſue where be pleaſeth, 

A local matter generally, is not. to be tryed in 
a Foreign County, but in the County where the 
Cauſe of Action ariſeth, Paſc. 23 Car. B. R. For 
there may the beſt knowledge of the matter be had, and 
it ts al/o for the greater eaſe of the People, and le; 
charge ; ' yet ſometimes, and upon ſpecial reaſon, the 
matter is tryed by a feigned Attion out of the proper 
County. 

IF one be committed to the Gaol for one Fe- 
lony, yet the Juſtices may try him for another 
Felony, for which he was not committed, Trin, 
23 Car. B. R. By Bacon Juſtice. Vide antea Tit, 
Felony. | 
\. A Decree in Chancery ſhall be tryed by a Jury, 
and not by ic ſelf, for it is not a Record, bur it is 
a Decree recorded, Mich. 23 Car. B. R. And ther, 
x difference betwixt a Record, and a Thing recorded; 
for a Ricord is a Tudgment or other Att dine in « 
Court of Record, and recorded there , but the Chan- 
Cery as it is a Court of Equity, 1s not @ Court of Re 
cord, but an arbitrary Court, although it be a Court of 
Record, as touching things agitated in the Petty-bay- 
Office, 

Alchough the Plaintiff after ſue joyned, and at 
the Aflizes where he was to try his Cauſe, do enter 
a Retraxit, yet he may try the Cauſe at the next 
Aflizes after it he pleaſe, for the Retraxit doth 
only import, that he intends to forbear to try his 
Cauſe, bac wice only; and if he do not try it at 
the next Afﬀfizes after, then the Defendant may, if 
he will, try it by Proviſo; and it the Defendant 
do not then try it by Proviſo, the Plaintiff may 
then give new notice of a Tryal to the Defen- 

dant, 


>» 


a OO wwe TT, SS .-+ 


"g= J 


The Accomplith'd Attomy. 517 
dant and ery ic at the next Aflizes following, Mich. 
= 5 STR 

© One that'is not ſerved with Proceſs to give his 
Teſtimony at a Tryal; may not be examined upon 
a wire dire Concerning any matter . which con- 
cerns- the Tryal, 'Mfch. 23 Car. B. R. Fr it is m 
a manner to examine' bim as a Witneſs in the Cauſe, 
which ought not to, be, becauſe be appears nct as a 
Witneſs. -ad 

A-Tryal at the Bar ought not to be had for 
Houſes -lying- within che Giry of. London, Mich. 
23 Car, BR. For by their Cuſtoms they may hold Plea 
concerning the Title of Free-bolds within the City, and 
by their Charter they are not to ſerve up?n Furies out of 
the City. 
oTF the Plaintiff give notice to the Defendanc 
thache-will try his Cavſe that Term, although he 
be: not ready ro try it at the day appointed, yet 
he is not bound to-give new eight ob norice of 
the Tryal, -but may give notice for the next fit- 
ting after, Hull, 23 Car. B. R. 

According to the old uſe of Practice in this 
Court, there ought to be but ten Tryals at the 
Bar in' Eaffter Term; Paſc. 24 Car. B. R. Becauſe 
Tryals at the Bar are '@ great hindrance to other Buſi- 
meſſes which are more proper for the Court, yet now 
the Court doth not think fit to limit them to any number ;, 
for Tryals at the Bar are naw more defired than anciently 
they) were, for though they be chargeable, yet are they 
more ſolemn, and groe better ſatisfattion to all Parties, 
and” more likely to be final than Tryals bad at the 
Aſſizes. 

If there be notice given for a Tryal, and no 
Jury appear at the day, there ought to be a new 
nocice given if the Party will cry his Caule ac 
another day, Paſc. 24. Car. B. R. For elſe the Defen- 
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dant cannot know when the Plgjntiff will try his Cane, 
or whether he will try it or no. 

The conſent of the Qwner of the Land. te make 
one EjeQor to try the Title of the Land, is goad, 
if it be not a Plot betwixt him and the Ejecor 
to ouſt the Leſſee of the Land of his poſſeſſion, 
Mich. 24 Car. B. R, For there can be 19 0thar tneor 
wVenency 1n it. | 

A Tryal at the Bar may not be had by the cons 
ſent of the Parties without leave -of : the ;Cqurt, 
Mich, 2 4 Car. B. R. For the Ceurtiis wot bound &x Ob 
ficio ts grant a Tryal at the Bar, but it is: in;tbeir i[- 
cretion to grant it, er not to grant it > ang the Paries 
may not proſume to impeſe things upon the Conrt. which 
they may do, or not do at their pleaſures. —— 

In a Tryal for ſubſtracting of Tithes iy an AQon 
grounded upon the Statute of 2 Eg.6; the Plain 
riff ought firſt ta begin with the proof of the value 
of the Tithes, befare he proceeds ta ſhew-his Fils 
to them, which Title is his inſtitution, induction; 
and reading, and ſubſcribing af the Artigles, @%«; 
Mich, 24 Car. BR. For be muſt frſt prove there wver: 
Tithes, and of ſuch a value taken #way, which. is thy 
wery ground of the Aftion, before be c47 make apy Tuk 
ro them 3 for if there were na Subſtrattion, thera is ua 
conſe of Attn, 

tis a miſtryal for a thing tg be tryed before a 
Judge, who hath intereſt in the thing in queſtion, 
and the requeſt or conſent of the Parties. cons 
cerned in the Teal will not help it, Mich. 24 Car. 
B. R, For ſuch @ Tryal cannot be ſuppoſed to ke indife 
ferent, for none ought to be Fudge m his own Cauſe, 
or in any Cauſe whertin his qwn Iptereſi is any way: 
concerned, 

A miſ-tryal is halped hy. the Statute of Feofeils, 
but not a void Tryal, ta wit, where thgro 00 
Tflue 
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Iſſue zoyned to be tryed 3 but in fuch Caſes there 
mult be a Replcader, that the matrer in queſtion 
way be put in Iffue to be tryed, Mich. 24 Car. 
B. R. 

The day for a Tryat at the Bar ought to be err- 
ted into the Clerk of the rs Book in the Of- 
fice, Mich. 1649. B.S. And fir it be fo entred, there 
ang bt not th be notice gives of the Tryal, for until 
it be| engred in the Clerk of the Papers Book, the day 
cannor be. preciſely known. 

; Qne that 1s a priviledged Perfon in this Courr, 
oughe not; by n of. his privitedge only to have 

a 'Tryal at the Bar granced unto him, where the 
Title of. Land is in queſtion, but "Fryak at the 
Bar are never granted, unlcls there be ditficulry in 
th& matter to be tryed, or elfe is muſt be of grear 
value, Hill. 1649. B.S. 4 Feb. 

A Tryal at the Bar ought not to be granted be- 
fore the Defendant bath pleaded,and Itfue be joyn- 
ed, Hilk 1649. B. S. 11 Feb. 12 Feb. 1656. For be- 
fore that, the Cauſe is not' ready for a Tryal,. ncr doth it 
appear whether the Parties intend to' proceed to a Tryas 
ar nut, neither can any Venire facias iſſue our to /um- 
mon a Fury. 

Alebough the Defendane do go to-a Tryal wich- 
out ſufficient notice given unto him of the Tryah, 
and there be a Tryal accordingly, this 'Fryal is 
not binding unto: the Defehdanc, but he may ( if 
he pleaſe.) have a new Tryal granted far want of 
due notice, Paſc. 1650. B. 8. 19 Apr: For the Rules 
of the Court are not to be broken by the conſent of 
the Parties, and it may be if be had bad due notice, 
be might bawe.bren able to make 4 better defence, though 
"6 ventured to go to @& Tryal with ſuch proof as be 

bad. 
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By the ancient Pracice of the Court, all the 
Tryals at rhe Bar which are had-in.Ezfer Term, 
ought to be tryed a fortnight before the end of 
the Term, Paſc. 1650. B.S. 1 Maii. And the Re 
mainder of the Term was to be ſyent in Matters of Law, 
and in ather Buſineſſes more proper - for the Cuurt than the 
Tryals of Cauſes. . 

The Proſecutor in an Information brought in 
this Court, ought to bring the Cauſe to a Tryal 
at his own Coſfts, but in an Endi&ment which 
is ſolely at the Suit of the King, he that is en- 
dicted muſt bring the Cauſe to a Tryal' at his 
own Charges, Paſc. 1650. B. S, 24 Matic An Infor 
mation 1s preferred as well for the benefit of the Is 
former as the King, and therefore it is reaſon be ſhould 
bring it to Tryal at his own Charges , but an Endif- 
ment 15 not [o, 

If ata Tryal the Court do ſee that one of the 
Parties is ſurpriſed, but not by any Fault or Laches 
of his own, but by ſome. ocher Caſualty, they 
may in their diſcretion put off the Tryal to an- 
other time, until the Party ſurpriſed may be better 
provided for his Tryal, Trim. 1650. 3 Fuli, B.S, 
For this is not to delay Fuſtice, but to give time tha 
clearer Fuſtice may be done, and that Suits may in mart 
probability be put to a concluſion, which upon furpriſal u 
ſeldom ſeen. | 

In criminal Cauſes, Tryals may be at the Bar 
in Hilary Term, and in Trinicy Term, but not in 
other Cauſes, Mich. 1650. B. S. But only in Mt 
chaelmas azd Eaſter Term. This was the old courſe, 
but of late, in ſome ſpecial Caſes, Tryals have been 
granted tobe at the Bar in Hilary Term, 'and Trinity 
Jerm, to prevent ſome great Inconveniencies which 
weld othurwiſe have hapned by deferring of ſuch 
Tryal:s, | 

| The 
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The Cour: of Chancery will not uſually ſtay a 
Tryal at Law by an Injun&tion after Iſſue joyned, 
and the Parties are ready for the Tryal, but they 
will grant an Injunction to ſtay Judgment after 
the Tryal, if there: appear to be any Equity in the 
Cauſe, Paſc.1652.B.S. 

Although it is not uſual to have any Tryals at 
Bar, but in Michaelmas Term, and in Eafter Term, 
except it be on the Criminal ſide ; yet in extraor- 
dinary Caſes it hath becn granted. For example, 
In a Caſe of the Lady Fane Chandos, in a Tre(- 
pals and Eje&tment, when a Tryal upon motion 
was'granted in Trinity Term 1656. upon great a 
debate, wherein Woodward an ancient Clerk of 
the Courtaffirmed, that he remembred two T1yals 
ina Trinity Term. Quod Nota, 

By Glyn Chief Fuſtice, Trin. 1656. If a Cauſe be 
removed out of an mferior Cours into this Court, it 
webs robe tryed the ſame Term it is removed, that the 
Party may not be delayed, for the Law doth not approve 
if dilatory Proceedings. 

By Glyn Chief I. bice, Mich, 1648. 4 Jury im- 
penel'd to try an Iſſue in one County, may try a Thing 
that is incident to the Tryal of that Tſſue, though it be 
i another County > as if an Ation of Debt be brcugbt 

ainſt an Heir, and he pleads riens per deſcent, and 
Iſue is joyned upon it, the Tury may enquire of Aſſets 
i any County of England. 

By Glyn Chief Juſtice, Mich. 1658. in the Caſe of 
Bateman and others apgainſ# Sir Job Harvey. If 4 
Trial at the Bar be direfted out of the Chancery, 
and at the day the Parties will not agree to have 
the Tryai go on; this Court will not compel them to 
it) for this Ccurt is not bound to enforce Orders made 
# Chanctry. 


If 
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If the Plaintiff in an A&ion of Treſpaſs ang id 
Ejectment do bring his Cauſe to be tryed at the w 
Bar, he cannot compel the Defendant to conf £iM 
the Leaſe, Entry and Oufter; for the Tryal « | 4 
the Bar was not granted in favemr of the mer! 
dant, but of the Plaintiff; butif. he doth not cop. flat 
fels it, then Judgmem thall be preſently entre {el 
up againſt che cafual Ejecor ; but if the Defes | 


dant bring the Cauſe to be tryed at the Bar, ther I 
he muſt confeſs the Leafe, Encry and Oulter, by $4: 
cauſe the Trya} was granted to be ac the Bar hh 7 
F 


his farour, Poe." 1652. B. 8. And therefore it ful 
not" be in his power ts hinder 1be Tryal for want of (ul IP 
c L wigr 
t a Caufo be appointed to be tryed in ow I's: 
Term, and the Plaintiff doth not then procecd in | 4 
his Tryal, bar reſts for a year or more after, if $7 
he will after ſo long time try che Cauſe, he mui $07 
ive the Defendant a whole Terms notice. befor {f # 
is Tryal, Poſs. 1652, B. S. Becauſe by this in fO* 
delay the Defendant might not think be would ever ty | 9 
it, and ſo cannot in @ ſhort time provide to-wke. bi (1 
&efence. $4496 
'* 2 Fryal be had the laſt day of a Term, Jads $* 
ment cannot be entred upon that Verdict until the #9/4t 
next Term: after; for maſt be givenia {4 
the Term. By Re Chict Juſtice, 2652. B. S. Nr Bn 
till the four firſt days within the Tirm be paſſed, fa 
hog time hath tbe dant by the Rules of the Com N © 
20 ſpeak in Arreſt of Fudgmens: But if it be ted ch F* C 
day before the end of the Term, the Plaintiff, may gim (YN 
bis Rule and have Fudgment the ſame Texm if KG, Ho ha 
f 

( 

b 


he moved in Arreſtof fudyment. the 

Fr was faid by Roll Chef Juſtice, That the: City F 
of Briſtol will not bring a matter to be. tryed here F 
at the Bar, no more than the City of Lender will, F 
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1 $16ſ4+ B- >. Becauſe it ſeems they hae the like Pri. 
, 1 ay try the Title of Free-bolds within the City, as 
hath. 

If at a Tryal at the Bar,in a Treſpab and Eje&- 
ment, the Plaintiff and the Defendant do conſene; 
that the Jury ſhall have a view of the Lands in 
geſtion, there gan ns Tryal be had in the Cauſe 
that Term, (unleſs ic be in Middleſex or ſome adja- 
ant County ta Heſtmm/ter,) By Roll Chief Juſtice, 
1664 B. S. Is reſpect of the wiew to be wade, and the 

66/1 of time eg for the Tryal. 

it is not uſual to grant a Tryal at the Bar the 
kns Torm it is moved for, but the next Term 
in ——_— S. Tat ſorties upew ſpecial Reafons 


j #07 
By Glyn Chief Fufice, Upon a mation fir a new 
gal between Williams and Parret, Paſc. 1656. BR, 
Plainirff 41 not bound te attend upon the Defendant 
die Tryal, but may try hy Cauſe when be will, if be 
ve $100 das natice of rhe Tye. 

by Glyn Chief Tuftice, Upon a motion for & vew 
ya} between Azkye and Landy, Paſo. 1636. B.S, 

gb due notice eught ts be gizzen of 4 Tryal before 
 Fryal, yet if there be 6 many Canſer ta be tryed 
the day appoinied, thet that Caufe cauwot be 1vyed, 
it iy made a Remanet, the Plaintiff needs not pive 
witice, but the Defendant muſt attend till it oan be 


& voluntary Affidavit made before a Maſter of 
he Chancery, is not to be given in Evidonce at a 
ya at the Bar, Paſc. 1655. For a Adafter of the 
ery. hath na Awhqrity to: adruvifter: fuck an Oath, 
Wherefore if the Party dis Lucas falfly, it is not Per- 
wr can be be endified for it, becauſe it is coram 
\Judice; and therefore ſuck Oaths axe of little ove 

i 10 be given in Evidence. 
| If 
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If a Tryal be had, and: a'Verdict thereapafj \ 
given, the ſame Iſſue may not be ry d againby]] nf 
the Jury that tryed it before, 1655. B: S. For #aff nir 
more than probable they will give the ſame VerdiÞ ak 
again, | b,$ 
62 the 

Traverſe. See Title Pleading. ſue 


R Egularly a Traverſe cannot be taken upony} \ 
Traverſe, where a Traverſe is well take in a 
to the material Point, and goes to the ſubſtance] the 
the Action ;-but where the firſt Traverſe is id:Þ df : 
and not well taken, nor pertinent to the matter ob 
there to that which was ſufficiently confeſt anlff ind 
avoided before, the other Party may well take Par 
Traverſe after ſuch immatetial Traverſe taken bY B.R 
fore, 1 Saund. 32. Bar, 
A Traverſe ought to have an inducement tt j65 

& ; 


make it relate to the foregoing matter, or elf 
15 not good and formal, M'ch. 22 Car. B. R. Fort 
it cannot be known what 1s traverſed thereby. ratic 
If the Court ſhall change the Venue, and lay if Paſc 
in a County where the Cauſe of Aion did no ful 
ariſe, the Party may Traverſe the County if lf w 7 
pleaſe, by ſaying, the Cauſe of Aion, if any ix  T 
did ariſe in the County of 4. and conclude, ay Tit! 
fo draw the Venue by pleading with an ab/que bf may 
that the cauſe of Action did ariſe where the Yau ſend 
is laid, into the right County where the cauſe: 
Actiondid ariſe, Trin. 23 Car. B. R. 
If one will take-a Traverſe to a Declaratic 
he ought to traverſe that part of it, the” dou [ 
whereof will make an end ot the matter for wha Þ þ 
the Plaintiff declares, and then is- the Travel tion 
good, Paſc. 24 Car. B. R. Elſe not, for #t is 1 four 
purpoſe. | the 
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aa Where the Defendant hath given a particular 
WI anfwer in his Plea to all the material matters cons 
till ined in the Declaration, there he needs not to 
i take a Traveſe, Paſc. 24 Car. B. R, Paſc. 1648, 
8,S. For a Traverſe « the affirming of one thing, and 
the denial of another thing ; and when a thing is an- 
ſwered, what need is there of a denial of it for the 
anſwering of it doth ſuppoſe ſuch a thing was. 

Where there is a Diſleifin and a Diſcent alledged 
"ll in a Declaration concerning the Title of Land, if 
+ the rraverſing of the Diſleiſin will make an end 
of all the matter in queſtion, there the Diſleiſin is 
tobe traverſed, and not the Diſcent 3 this is to be 
IN inderſtood in ſuch Caſes, where by ſuppoſition the 
Party comes to the Eſtate by Diſſeiſin, Paſc.24 Car. 
BR. It is a Maxim, That a Diſſeiſin alledged in the 
Bar, or Replication, 1s always aca”. > Dyer 
'toff 365. b. 366. a. 
ei Where the Defendant hath confeſſed and avoid- 
ed all the matcer that is contained in the Decla- 
ration, there he needs not to take a Traverſe, 
i Paſc. 24 Car. B, R. For a confellng and ewiding is a 
nl full anſwer of the matter alledged, and ſo there needs 
fl w Traverſe of it, or denial of the thing. 

 . The King may refuſe to maintain his own 
og Title which is traverſed by the Defendant, and 
J may take a Traverſe to the Title made by the De- 

kndant, Vaugh. 62, 64. 


Title, 


X [F there be an Inquiſition found, by which the 
441 King is entitled unto Lands, and the Inquiſt- - 
tion is not anſwered nor traverſed, the Lands 
found in the Inquiſition ſhall be ſuppoſed to be in 
the Hands of the King, and Proceſs thereu : 

a 
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ſhall go out for the King, 21 Car. B. R. Becaj 
there appears nothing 10 the comavy to queſtion the Kin 
Title and by the Inquiſition. 

If one be admitted to traverſe an Office, thi 


. 


admiffion of the Party to the Traverſe doth ſip "_ 


poſe the Title to be in him, 21 Car. B. R. Or | 
be had no cauſe of Traverſe. 

If in an Aion of Treſpaſs and Eje&rien, 
neither the Plaintiff nor the Defendant cati make 
out a good Title, chen the Patty chac hath ha 
the moſt ancient poſſeffion of rhe Lands in queſt 
on, ſhall be judged to have rhe beſt Title, Pg: 
23 Car. B. R. Mich. 1649. B.S. For ani aficient ff 
ſeſſion of Lands is @ Badge of a good Title to thethyw 
a better Title doth not ge. 

In an Action of Trefpafs brought for takity 


away of Goods, the Plaintiff needs not in his Ds = 
claration ſet forth his Title to the Goods, Fife fl; 


23 Car. B. R. For by the bringing of the Aion, it i 
ſuppoſed that they were in his poſſejſion before the Defe 
dant rook them away from him, and that Poſſeſſii 


Title enoagh to maintam the Attion, and ſo he needwi ; 


ſet forth any particular Title in h# Declaration ; but b 
_ at the Tryal _ bis Twle if it be ous 
e that is made 

{s nor bound to defend che Title of the Land ; ahd 
therefore if he whofe Titte is eruly concerned, wil 
not ſave him harmleſs if the Tryal ſtall paſs againf 
him, he may confeſs a Judgment, and fave himſelf 
of the trouble which otherwiſe may befal him by 
being made Ejeor, Mich.1650. B. S. But be muf 
firſt acquaint bim whoſe Title is concermed, that be will 
do it, and then if it be done, be hath no canſe to cot 
plain; this was anciemly,bifore the Rule for confeſſing 
Leaſe, Entry and Ouſfter wat prafficed. 


Tens 


Eje&or ro try che le of Land 


wer 
fore 


any 
21 C 
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4 

-- Tenement. may be faid to be Houſe, 
l A Land, Rent, 4 other ſuch like red which 
Many way held or poſſeſſed ; andic is a word of 
lf rery large and ambiguons meaning, and there- 
fore not fit to be ufed to denominate or expreſs 
any thing which requires a particular deſcription, 
21 Car. B. R. 


Tipſtaff. 


HE Court will nor grant at Attachment 
- againſt an Officer of the Court. for a Mif- 
&meanor committed by him as an Officer of the 
Court; but they will make a Rule for one-of the 
Iv fipftaffs, (which are Officers of this Court, called 
X [iy that Name,by reaſon of a Staff which hey carry 
* Ytipped wich Silver) to bring him into the Court, 
1 Car. B. R: And they are in this regard in the nature 
* If Meſſengers or Purſiuants of the Court. 
"J Ia Sheriff do commit a Miſdemeanor in rel+ 
tore to the Court during his Office, and afterwards 
z new Sheriff is ete&ed, whereby the old Sheriff 
s one of his Office, the Conure may grant a Tip- 
kf ro the Party injured to bring him in to anfwer 
he Miſdemeanor, although he is out'of his Office; 
bit'be being out of his Office, che Court'cannot 
ihe or atmerce_ him for his Miſdemeanor, Paſch. 
th Car, B, K. For he is only fineable as an Officer of the 


ere, 

A Tipftaff is to be granted for one that is in 
md or Weſtminſter, but if he be in the Country, 
thafly an Attachment is to be granted, dire&ed 
d the Sheriff of the County where the Party 
ires, and not a Tipſtaff; but che Court (if ny 
o 
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ſee cauſe) do upon extraordinary occaſions ſend 
Tipſtaffs into the Country, Hill. 22 Car. B. R. and 
23 Car. and Paſc. 1650. For the Tipſtaffs are Office 
to attend the Court, .and are not therefore to be ſent un 

Town. 

A Tipſtaff was granted to bring in one Cr. an 
Attorny of the Common Pleas, for retuſing to file 
a Bail, according to his promiſe made to an At- 
corny of this Court. Nota. 


Treaſon, 


N intention of "Treaſon, if it can be proved 

by Circumſtances, is Treaſon in the Eye of 

the Law, Trin. 22 Car. B. R. And it is ſo to ſbew th 

odiouſneſs and greatneſs of the Offence of Treaſon, h 

puniſhing the very Intentions of it, which are not puniſy 
"able in other Offences Criminal. 


Time. See Title Election, 


WW Here the Law doth not imply a certain time 
for the _— of a thing, nor is there any 
certain time agreed upon between the Parties for 
the doing it 3 there the Law doth allow the Pany 
2 convenient time for the doing of it, Mich. 22 Car. 
B. R. To wit, ſuch as ſhall be adjudged reaſonable, fa 
the doing of it without prejudice to him that is to do it 
In ſome Caſes one hath time during his Life fo 
the doing of a thing, if he be not haſtened to do 
it by requeſt of the Party for whom ir is to be 
done ; bur if in ſuch caſe he be haſtened by r 


queſt, then he is bound to do it in convenient 
time after ſuch requeſt made, Hil, 22 Car. B. R. 


Treſpals 


. 
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Treſpaſs: 


:&-N-Action of Treſpaſs, vi & armis, doth lie 
£ k for him chat hath the poſſeflion of Goods, 
or of a Houſe or Lands, it he be diſturbed in his 
polleflion, Mich. 22 Car. B. R. For the diſturbance 
befides the private injury done unto him thereby, is alſo 
8 breach of the publick Peace. 

It Goods be taken by the Sheriff in Execution, 

and the Goods be reſcued out of his Hands, an 
Action of Treſpaſs lies againſt him that did reſcue 
the Goods; - Hil. 22 Car. B. R. viz. By the Sheriff, or 
by the' Party' at whoſe Suit they were taken, and the 
Party 'miay be endifted for a Reſcous alſo, at the Suit 
of the King for the diſturbing the Peace, and bindring 
the Execution of the Law; to the prejudice of bis People, 
md the Government eſtabliſhed. 
, One Action of Treſpaſs may be brought for a 
Treſpaſs committed in Lands which lie in ſeverak 
Towns or Vills, Paſc.'23 Car. B. R. So that thoſe 
Vills do lie *n one and the ſame County, for elſe they 
canner receive one Tryal.in reſpe& they being local cauſes 
of "Aion, the Venue muſt come front the ſeveral Coun- 
ries where the Treſpaſſes were done. | 

An Aion of Treſpaſs doth lie for a Parſon 
againſt him chat doth take away his Tithes after 
they" are ſet forch, Paſc. 23 Car. B. R. For after they 
are" ſet forth, the Parſon bath a Property in Law in 
them, although the Parſon never bad an actual poſſeſſion 
_ ; but if they were never (ct forth, be cannot 

ve an Attion of Treſpaſs for them, but may bring his 
Aﬀtios upon the Statire' of 2 Edw. 6. to recover the 
treble value of them againſt the Owner of the Land for 
the not ſerring of them out. 


o 
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If divers A&tions of Treſpaſs be brought for 
one and the ſame Cauſe, with an intent only to 
vex the Defendant, if the Court be moved in it, 
and proof thereof made. by Afﬀidavic,-the ,Cqurr 
will order the Plaintiff to joyn all his Actions in- 
to. one, if ic may be conveniently done, Paſc. 
23 Car. B.R. For the Fudges of the Law do wat favor 
wo Vexations of the People under a pretence of doing 

HjLICE, 

if one do carry another with force - into ; the 
Houſe of a third Perſon, he who carries the other 
by force into the Houſe, is the Trefpaſſer .unto 
the third Perſon, and not he who is catried : thi- 
ther by force; and ſo if one do drive. my Cattel 
into the Ground of a third Perſon, he that-drives 
my Cattel into the Ground is the Treſpaſler, and 
not I, whoam Owner of the Catcel, Mich. 23 Cor. 
B. R. For one ſhall not be made a Treſpaſſer againſt his 
will, and the Perſon to whoms the Treſpaſs is done 13 net 
without Remedy. | 

If a Perſon. or Goods .be reſcued, out of the 
Hands of the Sheriff, which he hath taken in Exc- 
cution by virtue of his Othce, it is at the Election 
of the Sheriff co bring an Action upon the Calc, 
or an Action of Treſpaſs vi & armir, againft him 
that made the Reſcous, Hil. 23 Car. B. R. / For the 
Sheriff is an{werable in Law to anſwer the Goods taken 
in Execution; and it is therefore reaſonable; he: ſhould 
have an Attion againſt him that reſcued them," to reco- 
wer the value of them. 

If one bring a meer Action upon the Caſe, he 
may declare omitting the words wi & arms, but 
if the Aion be a bare Action of Treſpaſs, there 
he mult declare that the Treſpaſs was commitcted 


vi & arms, &e. Mich.24 Car BR. For an Attion of 


Treſpaſs doth imply a breach of the Peace, and a Ca- 
| piatur 


2 


%\ DJ Mo oy bes: 22: ro, papmbnne 


SS WW 0 WW  — FF _*Y a POE 


The Accomplith'd Attomy, 531 
piatur zs to be emtred in the Tudgment againſt the 
Treſpaſſer for bis Fine to the King 3 but in an Adtion 
- wn the Caſe it 1s otherwiſe, for there the Fudgment s, 
that the Defendant ſhall pay ſuch Damages as the Platt 
tiff is dammified by the taking of them, and bein rhiſe- 
ricordia. | 

Where in an A&ion of Treſpaſs only the Plaitt- 
tiff lays qued cum in his Declaration, ic is naught, 
for quod cum is only a Recital, and nd dire& 
Afﬀirmation of the Fa@ commirred, as quod alone 
is. | 

Treſpaſſes of feveral natures cannot be. laid to- 
gether in one Aion, Mich. 24 Car. B. R. Becatiſe 
they cannot be joyntly tryed. 

Upon a Recovery of Lands in an A&ion of Tref: 
_s and Eje&ment, the Plaintiff may afterwards 

ring an Aion of Trefpafs againſt the Defendant 

for the mean profits of the Land : fo it was held 
in the Caſe between Wilma and Heilden, Tin. 
1652. B.S. The mean profits are ſuch profits of the 
Land as did orow dut betwixt the time of the De- 
miſe laid int the Declaration, and the time Fl the Rec6- 
very, bat move he ſhall not recover for if hs be more 
dammnified, it was bis own fanlt that he brought his 
Attion no ſooner. 

In an Aion of Treſpaſs, unlefs the Jary give 
40 5. Damages, the Plaintiff ſhall have no'more 
Coſts and Datnages, unlefs the Ticle came in 
queſtion, or the Declararion mentions the carry- 
ing away of fomewhat of the Plaintiffs, and the 
ſame is found in the Vertli&t 3 Thu # by a Statute 
tempore Car. 2. 


Tales 
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Tales. 


PON a Tryal at the Bar, if the the Jury do 
not appear full, the Court cannot grant a 
Tales de circumſtamibus, but the Court upon a mo- 
tion will grant a decem Tales returnable in ſome 
convenient time the ſame Term to try the Cauſe, 
Mich. 22 Car. R. B. 1650. B. R. For the Statute dith 
ot extend to Tryals at the Bar, which did enable the 
making of a Tales de circumſtantibus. The Tales 
de circumſtantibus are ſo many Perſons which are re- 
turned to ſerve on Juries at the Aſſizes, to ſupply the 
aces of thoſe that did not appear upon a Sod 
_ the Statute. 
A Corporation Court cannot grant a Tales,Paſc. 
23 Car. B.R. For the Stature doth not extend uno 
Corporations. See the Statute. 

A Tales is not to be granted where the whole 
Array or Jury is challenged for want of Hun- 
dredors, but in ſuch caſe the whole Panel, if the 
Challenge be made good, is to be quaſhed, and a 
new Jury is to be returned, Mich. 1650. B.S. For 
# Tales conſiſts but of ſome Perſons to ſupply the 
places of ſuch of the Furors as wanted of the number 
of twelve, and is not to make @ new Fury. See the 

catute. 

If the Sheriff take Bail of one for his appear- 
ance, who is not bailable by Law, and return a 
Cepi Corpus thereupon, although the Party do not 
appear, an Action doth not lie againſt the Sheriff 
for a falſe Return ; but the Plaintiff muſt proceed 
againſt the Sheriff by way of Amercements, Mich. 
1650, B.S. 26 Nov. For mm regard that the Sheriff 
ought not to have taken Bail, though be have taken it, 


Jet it ſhall be accounted as if he had not taken Bail, 
and 


u- 
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and as if no return had been made thereupon; ' but 
where the Sheriff takes Bail, which was good Security, 
at the time of the taking, but the ſame proves after- 
wards inſolvent, yet the Sheriff ſhall be excuſed. 


Terms. 


HE iſſuable Terms are Hilary Term and 

Trinity Term only, the other two Terms are 
not ſo called, and the iſſuable Terms are ſo cal- 
led, becauſe in them are the Iſſues joyned and 
made up,which are to be tryed at the Lent Aflizes, 
and the Summer Aflizes which do immediately, 
and reſpectively follow them, Hil. 22 Car. B.R. 


I. Eſſoign, | 
The four days inJ2. Exception, (il. 22 Car. 
Term are the day of, )3. Appearance,” B.R. 

4. Return, ) 

All the Term in conſtru&ion of Law is account- 
ed but one day, and therefore a Plea that is put 
in the laſt day of a Term, is a Plea of the firſt 
day of the Term, & ſic e contra, as to ſome pur- 
poſes, Trin. 23 Car. B. R. Mich, 1649. B. S, 

The Term is ſaid to begin upon the Effoign day, 
upon which day one Judge in each Court of Law 
at Weſtminſter-Hall ſits, and Eſfoigns are then en- 
tred, and the third = afterwards (except it is 
Trinity Term, or elſe a Sunday-intervening before 
Michaelmas or Hilary Term) 'is the firſt day of the 
Term,at which time the Judges in all the Courts of 
Juſtice do fit td'do the Buſinſs of the Term. ; 

The fame day of the Week that Michaelmas. 
Term doth end, the ſame day H:lary Term doth 
always begin. By Woodward Clerk of the Court, 
Hill. 24 Car. B. R» Alſo Eaſt2r Term doth always be- 

Mm 3 gin 
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in die Mercurii prox” poſt.quinden' Paſche ang 
rinity Term die Veneris prox* poſt Craſtinum 
Sante Frinitatis. | 


Toft and Croft, 


A Toft is a place where an old Houſe did 
formerly ſtand, and it alſo ſignifies a decay- 
ed Houſe not inhabired, Paſe, 23 Car. B. R. 

- A- Crott is a fmall pigce or cloſe of Land en- 
cloſed, that lies near a Dwelling-houſe, Paſc.23 Car. 


| Neading. 
Trover and Converſion. we P 
| /Wows, 


Here the Trover of Goods js in one County, 
' and the Converſion is in another County, 
the Action brought for theſe Goods may be laid 
in the County where the Converſian was, or in 
any other County (unleſs it be brought againſt an 
cer within the Statute of 21 Fac. for then it 
muſt be in the proper County) it being only a 
tranſitory Action, and neicher, the place of the 
Trover nor Converſion traverſable, Paſc. 23 Car. 
B. R. Fhbis Adtion is called an Attion of Trover and 
Converſion, and not a Troyer only, aud the Attion 1s 
brought, as well far the Deſendants converting of 1he 
Googs to bis own uſe, as for the finding and detaining of 
them, 
Two caufes of Action for Trover and Conver- 
fion cannot be joyned in one Action, Trin. 23 Car, 
B. R. Becauſe the Cauſes of Attion are for ſeveral, 
rTovers and, Converſions at ſeveral times and places. 
'* An. AGQion of Trover and Converſion may be 
brought. for Goads, although the Goods for which 


- 
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the Aion is brought, do come into the poſle(- 
fion of the Plaintiff that brings the Action before 
the Action brought, 'Paſe. 1651. 22 Apr. B.S. For 
the coming of the Goods into bus prſſeſſion before the 
bringing 0 the Attion for them, doth not putge the 
wrong, or make ſatisfattion for that which was done 
to the Plaintiff, by the finding and detaining the Goods, 
and ſo be hath ſtill cauſe of Attion,alt howgh his Damages 
may mot be wery great in regard he hath his Goods 
again. 

In an Action of Trover, where you cannot 
prove an actual Converſion, you muſt prove a de- 
mand made before the Action brought of the thing 
for which the Action is brought,'and thac the thing 
demanded was not then delivered ; For although 
an attual Converſion cannot be proved, yet a demand 
and refuſing to deliver the Goods demanded 1s a ſuf- 
ficient Evidence of @ Converſion. 

Where an Action of Trover doth conſiſt of a 
great. many ſeveral particulars of Goods, the At- 
torny or ſome other Perſon ought to take a Copy 
of the particulars out of the Declaration, and 
at the Tryal of the Cauſe to fwear the ſame to 
be a true Copy, and then the ſame muſt be deti- 
vered to the Witneſs who is to prove the Property 
in the Plaintiff, and the value of them. 


Truft. 


HE Chancery will compel one to perform: a 
Truit which he hath taken upon him, ex- 

cept it be a Trult taken upon him tor the benefit 
of an Alien, Paſc. 23 Car, B. R. For to compel that 
might \( in many caſes ) prove prejudicial to the Com 
mon-wealth, and repugnant to the Common Law, which 


neither Law nor Equity ought ts compel, 
M m 4 Tie 
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The way of making Conveyances by way -of 
Truſt, was invented to evade the Statute of Utes, 
Paſc.23 Car, B. R. And u# mot ſo much favoured. in 
Law as plain and dire Conveyances of Eſt ates, 

Ce/ſtuy que Twrſf cannot take the Profits of the 
Land ſettled by the Truſt, bue hath only his Re- 
medy for them in Equity, for che Eſtate in Law 
in the Land is only in - the Party that hath the 
Truſt, Trin. 23 Car. B. R. And the Law takes no 
notice of the Truſt, &C, | 


Tenure. 


A LL Lands and Tenements in England are 
holden either mediately or immediately of 
the King 3 and therefore be is ſurmmus Dominus 4 pra 
omnes,. 2 Inſt. 501. 
Tenures in Capite are now all turned into Socage 
Fenures by A& of Parliament made tempore Car. 1. 

' Lands which are granted- by the King to hold 
of him of his Mannor of Eaſt-Greenwich in Kent, 
in Capite, is a Tenure in Socage, and the words in 
Capite in the-grantare void, Trin.23 Car. B. R. For 
theſe words in Ccapite are repugnant to the Tenure created 
by the Grant 3 for all Lands that hold of that Mannor 
are held in Socage. 


Tender. 


A Tender of Rent to fave the forfeiture of a 
Leaſe, ought to be a Tender of the whole 
Rent, due at the time of the Tender, without any 
deduction of Taxes or other Payments, Trim. 


23 Car. B.R. Becauſe there was no notice taken of 


futh deduttions to be made at the time of the Covenant 
made ; for the Leſſee covenants 10 pay the whole Rent. 
TEE FF: Where 
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Where a Condition is for the payment of Mony, 
the Detendant'if he pleads a Tender, muſt ſay 
wncore priſt, but if it be to do a collateral Act as to 
ſtand ro-an Award, &c. there he need not to ſay 
wncore priſt,. See Kitchin 245, 

Where a Diſtreſs is taken for Damage-feaſant, 
if there be a Tender of amends made to the 
Owner of the Ground where the Treſpaſs was 
committed ( for. it . will not be ſufficient to his 
Bailiff ) before the Cattel are impounded, or a * 
Writ ſued out for the Treſpaſs, it will be ſufficient, 
and may be well pleaded,but it comes too late after 
the Cattel are impounded, or Writ ſued out. 


Tithes. 


Efore the Council of Lateras ( which firſt 
made Pariſhes ) every Perſon was obliged to 
pay his Tithes to ſome Prieſt, but he was at his 
own liberty to pay them to what Prieſt he 
pleaſed 3 but that Council - decreed, that ever 
Perſon ſhould pay them to his own Pariſh Prieſt, 
which is the Law at this day. 

Tithes cannot be granted or leaſed but by Writ- 
ing, but a Rectory conſiſting of Glebe, &c. may 
be leaſed by Parol. 

No Perſon hath by the Common Law power 
to take Tithes, but ſpiritual and mixt Perſons, but 
a Lay-man who is not capable of Tithes in per- 
nancy, is capable of a diſcharge of Tithes in his 
own Land, by grant from the Parſon, Patron and 
Ordinary ; but he cannot preſcribe to be diſchar- 
ged at the Common Law, but he may preſcribe 
to pay a Modus decimandi in lieu of Tithes, 

The Rector of a Church ſhall be accounted the 


Proprietor of the Tithes of that Pariſh, to which 
the 
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the Church dorh belong, "if the contrary be no! 
ſhewed, TYin. 24 Car. B. R. Becauſe moſt Rector: are 
ſo, theugh ſome be not. | ' 

Tithes of Land which donot lie in'any Pariſh, 
do properly belong to the King, Ach. 24 Car, 
B. R. For that which no Subje# can juſtly claim, i; 
the Kings as Lord Paramount. 

Lands which lie in a Foreft,and are in the Hands 
of che King, are free from paying of Tithes, al- 
though they do lie within Jome Pariſh ; but if 
they be deforeſted, and: come into the Hands of 
another,they ought topay Tirhes ; for the nor pay- 
ing of Tithes for them, whilſt they were in the 
Kings Hands, and were Foreſt Lands, is but an 
immunity for the time, 'and not an abſolute dif. 
charge, Mich. 24 Car. B. R. 

Tithes are not due to be paid Jure Divino, but 
per Legem Terre, {o held by the Court, agreeing 
with F. Seldens Hiſtory of Tithes, Mich.1649. B.S, 

It Lands paid no Tithes before the Statute of 
EJ. 6. or but very inconfiderable Tithes, and after- 
wards the Lands for which the Tithes were paid, 
are improved by the Owner, he ſhall only pay the 
accuſtomed Tithes paid for them before the im- 
provement of them, to wit, ſuch Tiches as were 
_ for them, for the ſeven laſt years immediate- 
y preceeding the improvement ; but if no Tithes 
at all were paid for them before the improve- 
ment, no Tithes ſhall be paid for them after the 
improvement, 1650. B. S. For the improvement of 
Land not titheable by Law, cannot make it titheable, 

for this were to alter the Law. 


Centr 
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Cenue and Uenire Factas, 


N tranſitory AgQions the Plaintiff after the 
| Eſſoign-day of the ſubſequent Term, after the 
"” appearance ſhall nor alter his own Venue, 
Os + he would pay Coſts or give Imparlance, 
Per Magi rum Liveſay, & al. &c. Paſch. 21 Car. 2. 
Reps. 

7 Venire facias ought ta . be de aliquo wicineto, 
that is, Neighbourhood ; and therefore if the Writ 
of Venire do ſay Venire facias homines burgi, it is 
not a good Venre, for it ought to be Venire facias 
bomines de burgo, 21 Car, B. R. It ſeems homines 
burgi may be any Perſons whatſoever that live in a 
Borough or Corporation, and that homines de burgo 
is meant ſuch Men only that are not only Inhabitants 
there, but are alſo Members or Free men of the Borowgh 
or Corporation. 

If a ſpecial Verdi& be imperfe& in matter of 
ſubſtance, there muſt be a new Yenire, that thero 
may be a new Verdi& found, becauſe the ill Ver- 
dict doth not give the Court power to judge of 
the matter in Law 3 and ſo it ts alſo if a Demurrer 
upon an Evidence be not good. By Roll. Afich. 
22 Car. B. R. and Trin. 23 Car. B. R. Qu. mY 
the matter upon the ſpecial Verdift be not well found, 
or the Demurrer be not well joyned, the matter in Law 
can never come 11 queſtion. 

Upon a day given upon a Rule to ſhew cauſe 
why a new Venre ſhould not be granted, it was 
moved that the Venue might alſo be changed, but 
denied ; for by Ghn Ciict Juſtice, this would be 
to make a new Record, and not to try the Iflue, 
as the Court did intend. In the Caſe of Studder 

Plaintiff 
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Plaintiff and El;fon Defendant, in a Trover and 
Converſion, Hill. 1655. 23 Fan. B. S. 

A Venire facias that is filed, cannot be altered 
without the conſent of the Parties, Mich. 22 Car, 
B, R. For the filing of it doth make it a Record, which 
all Parties are bound by. 

In an Aion of Treſpaſs and Eje&ment, the 
Venue ought to be from the Vill or Hamlet, where 
the Lands in queſtion do lie; and if the Lands lie 
in no Vill or Hamlet, the Venue ought to be de 
corpore Comitatns, that is, from the Body of the 
County, Mich. 22 Car. B. R. For where a more par- 
ticular place may not be found, a more general muſt 
ſerve the turn, rather than the cauſe ſhould not come 
10 a Tryal, and ſo be a failor of Fuſtice. 

The Judges may in all trasſfitory Actions alter 
the YVenue trom the place whence by the Law it 
ought otherwiſe to "y if they believe there can- 
not be an indifferent Tryal in the County where 
the Venue was firſt laid, Mich. 22 Car. B. R. By 
reaſon of the great Power that one Party hath in the 
County, or for ſome ether Cauſe, for the Judges are 
bound, as much as in them lies, to ſee that equal Fuſtice 
be done betwixt all Parties. 

Where the Yenue cannot be from a Vill, Hamlet, 
Or lieu conus, there it may be de corpore Comitatus, 
Mich. 22 Car. B. R. For if it might not be ſo, the 
Cauſe could not be tryed, and ſo there would a failor of 

wſt ice, which the Law will not permit, if it may be 
helped without Injuſtice. 

A lieu conn, 15 a Caſtle, Mannor, or other noto- 
rious place wel! known, and generally taken no- 
tice of by thoſe that dwell about it, and not a 
Cloſe or Paſture-Ground, or ſuch like place of no 
repute, Mich. 22 Car. B. R. Which may be known or 
not be known of thoſe that mhabit near it. , 

a 
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In all Caſes where there is to be a ſpecial Jury, 
there the Yenire facias muſt be ſpecial, Mich.22 Car. 
B. R. For ordinary Forms are not applicable to extraor- 
dinary Proceedings. Wh -- 

If che matcer to be tryed be within divers places 
in one and the ſanie County, the Yenire ſhall be 

eneral ; bur if the matter be in divers Counties, 
Co the Yenire ought. to be ſpecial, Mich. 22 Car. 
B. R. For the general Form of a Venire doth not war- 
rant to return a fury in one cauſe out of.. divers Coun- 
ties ; but in ſuch Caſes to prevent a failer of Fuſtice, 
the Caurt hath power to wary from the old Forms, and to 
direft ſuch 8 ſpecial Venire. 

Where a certain place cannot be known whence 

the Venue ſhould | be, the Venue is to be de corpore 
Comitatus, and fo it is where a Cuſtom of the 
County is to be tryed; for the Cuſtom runs 
through the whole County, Hzll. 22 Car. B.R. And 
therefore. may be indifferently tryed by furors returned 
from any part of the County. 
After a Plea pleaded, and an Iſſue joyned in the 
Cauſe, the Venue cannot be altered, except the 
Parties conſent to it; .for by the pleading and 
jyning in the Iſſue, both Parties did impliedly 
agree tothe Yenue as it was laid, Hi/l. 22 Car. B. R. 
Paſc. 24 Car. B. R. and Trin. 24 Car. B. R. 

If the Venue be laid in a foreign County,and the 
Parties proceed to iflue in the Cauſe,the Court will 
not change the Venue afterwards, although the 
Defendant would try the Iſſue afterwards by Pro- 
viſo, Paſc. 23 Car. B. R. For the Tryal by Prowiſo muſt 
be upon the old Iſſue, and the Pleadings are net to be 
altered, | 

Where the Verdid&t is imperfe&, ſo that Judg- 
ment cannot be given upon it, there muſt be a 
new Venre facias to try the Cauſe, Ach. 23 Car. 

B.R. 


x42 The Paacical Regiſterz Or, 

B.R. For the formal Tryal is to no purpoſe betau, 
ent cannot be given upen it, and the Plaim 

barb mor the effet# of his Suit. F 

If a matter in Law be depending undeter- 
mined, and an Hhue alfo joyned in the Cauſe, 
there muſt be a ſpecial Yerire awarded; ram a4 
rriandunm exituni quam ad maquirendum de dampns |, 
&c, Hill. 23 Car.-B. R. At well ro try the Tſſue, a th 
find the Damayes buth upots the Iſſne, and upon tht 
marter put in Fudgment of the Court, if Tudgment 
ſhall be given for the Plaintiff, | | 

The Plaintiffs Acrrorny ought to give a Copy 
of the Jury returned upon the Venire unto the De- 
fendants Artorny before the Tryal, if he defire it; 
and afrer the Tryal it may be filed if the Plain- 
tiff thinks fit, or the Court requires it, Paſch, 
24 Car. B.R. That the Defendant may have # ſight 

ir, ; 4:10 

A Venire te wicineto Civitatit, is good without 
naming of the Pariſh within the City,our of which 
che Jurors are ſtmmoned, and fo it was ſaid to 
be adjudged in Gavel and Gippoes Caſe, 10 Faced: 
contrary to the Book of 5 H. 5. For a City may 
hwvue but one Pariſh in it, and it 1s ſaid it ſhall be 
tertded to bave no more Pariſhes than one, except the ton 
trary be ſhewed. 

The Party that will move to have the Vee 
changed, muft move for it the ſame Term the 
Declaration is delivered, it it be delivered above 
eight days before the Term ends to the Defen- 
danrs Artorny 3 but if there be not eight days of 
the Term to come when it is delivered, ic ma 
be moved the next Term after the A&ion 1s 
brought, before the Rules for Anſwer are our, 
Trin. 23 Cat. B. R. For that is the proper time to plead 


and jon Iſſue. 
| This 
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- | - This Court ought not to change the Venue, ſo 
* | that by.it the. Cauic- cannot be eryed within the 
| juriſdiction of the Court, Trin. 23 Car. B. R: For 
that #s ta ouſt themſelues of thetr own Furiſdittion, and 
it may be to the prejudice of the Plaintiff that laid bs 
Attion there. BH 

If the Detendant will move to change the Verne, 
he muſt make Oath, that che cauſe of Action, if 
any be, did ariſe in the County where. he would 
, [have the Venue laid,. and not in the County where 

the Plaiaciff hath laid his. Action, or clfewhers 
; Jour of the County where he {wears it did arife, 
' Jad the Detendants Attorny, or his.Clerk, muſt 
. Imake -Oath of the time iwhen'he received che 
' JPaintifts Declaration, 77in. 23 Car. B. R. That the 
Court may be Tightly informed of the matter, and nt 
induc's to change the Venue contrary to the ancient 
Rules and Practice thereof. 

Where a Suit is brought upon a real Adion, the 
Venue OLght to be laid in that County where the 
thing -is tor which the Action is brought, Hil. 
23 .Car. B. R. Becauſe it is local, and only tryable 
thera, and is not tranſitory, which may be in any 
Connty. 

The Court will never change the Yenae in an 
Attion of Deb. brought upon an Obligation, Hz. 
23 Car. By R. Becanſe the Attion is perſonal and tran- 

» and it is at the eleftion of the Party to lay it 
where be pleaſeth : But'if the Condition of the Bond be 
ow the payment of the Mony at another Place and 
County, or to do an AG at another Place and County, 
there the Defendant by pleading —_ of the Com- 
laion, (hal; bring it to be tryed by a Fury of the Venue 
if the ſam: Flace and County as are mentioned in the 
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Alſo in an Action of Debt for Rent, Action 
of Covenant, or upon any ſpecialty, - or in an 
A&Rion of Account Render, the Court will not 
alter the Venue, Trin. 1650. B. S. and Mich. 1650, 
thid. | 

A Judgment given in an inferior Court was re- 
verſed here. by a Writ of Error, becauſe the Ye 
nire was Venire facias, &c. and not at large, Hil, 
x650. B. S, But ſuch a Venire in the Common Pleat 
is good ; For the conſtant courſe there, z to enter - the 
Venire briefly with an, 8c. but inferior Courts muſt 
not vary from their uſual Forms. (;2 40 

The Defendant may move to alter the Ven, 
alchongh the Plaintiffs Declaration be not perfeR, 
Mich. 1650; 25 Ott. B: S. For though it be not perfel 
in all things, yet it may be ſo perfet}, that he under 
ſtands where the Venue is laid; and that i enough 1 
ground a motion upon to alter it, if it be laid where it 
oug bt not to be. 

In an Action of Debt brought for Rent due for 
Land upon a Leaſe under Hand and Seal where 
there is no privity of Contra, as againſt an At 
ſignce, &c. the Venue muſt not be laid out of .the 
County where the Land lies for which the Rent 
is due; for the Action is for want of privity of 


Contra become a local Action , ratione terre; | 


out of which the Rent is iſſuing, and is not tran» 
ſitory, Hill. 1650. BS. 29 Fan. But where the Attn 
is brought by the Leſſor againſt the Leſſee, there being 
privity of Contratt, the Action is tranſitory, and the 
Demiſe may be laid to be made in any other County 
than that where the Land lies. 

A. Venue cannot be laid in Wales in a tranſitory 
Action, the Cauſe whereof did ariſe in Enz/and ; 
becauſe this would be to remove the Caule. to be 
eryed out of the Juriſdidtion of the Court,and then 

ehis 
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this Court can give no Judgment in it, T7in. 23 Car. 
B. R. And ſo the Tryal would be fruitleſs, 

The Venue cannot be changed after the Defen- 
dant hath pleaded, although the Plainriff- hath 
amended his Declaration in a principal and mate- 
rial part of it, though the Defendane do imparl by 
reaſon of that amendment, for all this makes ir 
not a new Declaration, 1650, B. S. And the De- 
fendant hath taken advantage of the amendment by bis 
imparlance to it, whereas otherwiſe be ought to have 
pleaded. 

The amending of a Venire out of an inferior 

Cotirt ought to run thus; 7deo praceptum eſt per 
eandem Curiam, Hill. 1649. B. S. 30 Jan. 
' In the Caſe of one Studier and Ellifon in a 
Trover and Converſion, upon a Rule formerly 
made to ſhew cauſe why a Yenire de nowo ſhould 
not be granted,and no cauſe ſhewed, it was moved 
that the Venue might be altered. Bur Glyn Chief 
Juſtice anſwered, it cannot be, for this would be 
to make a new Record, but take a Venire de novo, 
Hill. 1655. B. S. 

Where the Declaration is good, but the Plea is 
uncertain, and yet an Iflue is joyned and tryed 
upon it,this is a mif-tryal ; tor there can be noJudg- 


ment given upon it, for there was no good Ifſue 


joyned, becauſe the Plea was uncertain ; and 
therefore there muſt be a Repleader to bring the 
matter in queſtion, and a new Yenrre to ſummon 
another Jury to try the Cauſe again, Hill. 1649, 
B. S. 8 Feb. 

A Venire facias is oftentimes returned before the 
Iſſue is entred, and yet it is well enough, Paſch. 
1650. B. S. 24 Maii. For the Iſſue is Joyned m Paper 
and entred afterwards upcn Record by the Clerk in Ceurt, 
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By an Act of Parliament made 4 and 5 W:ll. 
and Mar. it js enacted, That all Jurors (except 
Strangers upon 'Tryals per medietatem lingue ) who 
are to be returned for the Tryals of Iflues in any 
of the Courts at Weſtminſter, or before Juſtices of 
Aſtize, 2% prius, Qyer and Terminer, Gaol-de- 
livery, or General Quarter Seflions of the Peace 
ſhall have in their own Name, or in Truſt for 
them within the ſame County 101, per annum at 
the leaſt above Repriſes, of Freehold or Copyhold 
Land, or of Lands and Tenements in Ancient De- 
meſn, or in Rents, or in all or any of them in Fee- 
ſimple,Fee-tail,or for the Life of themſelves,or ſome 
other Perſon ; and it any Perſon of a lefler Eſtate 
and Value ſhall be returned upon any ſuch Jury, it 
ſhall be good cauſe of Challenge, and the Party 
ſhall be diſcharged upon the Challenge, or his 
own Oath of the truth of the matter, and in all 
Venires to be hereafter awarded, it ſhall be therein 
mentioned, quorum quilibet babeat decem librat. Terra 
Tenementorum wvel Redditum per annum ad minus per 
guos ret weritas, Oc. Alſo the ſaid Statute directs 
the Sheriff to ſummon each Jury-man by the 
ſpace of ſix days at the leaſt before the Tryal- 
Jay, upon pain of foiteiting 10 /. to their Ma- 
jeſties. 

; If the Defendant do move to change the Venue 
upon Affidavit made, that the cauſe of Action, if 
any be, did ariſe either in Kent or Surry, ) for 
example ) and not in London, where the Action is 
laid, or elſewhere out of the County of. Kent or 
Surry, if upon a motion the Court orders the 
Venue to be changed, the Plaintiff ſhall have his 
elefion, to lay his Action either in Kent ar in 
Surry, upon giving the Defendant notice, in which 
of them he wi'l lay ic, but ſhall not lay it in Low 
don, 1651. Bo. The 
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The Statute dire&ts Actions to be brought in the 
proper Counties where they ariſc ; for the laying 
them in Foreign Counties, doch put the People to 
charge for Motions to alter the Venues into their 
proper Counties and therefore it is fit the At- 
tornies ſhould obſerve it. By Roll, 1650. B. S. But 
as yet the Prattice herein bath been always contrary, 
end great Inconveniencies might grow thereby, if the 
Hands of the Court ſhug/d be tied up from doing that 
which the exigency of the Caſe may require in ſome 
ſpecial Coſes. 


Cerdict. 


A Verdi& which is found againſt a Record, is 
- a void Verdid, Hill. 21 Car. B. R. For @ Re 
cord is of a higher nature, and more credit is to be 
given unto it than wnto a Verdiit, and the Record 
which proves it ſelf, doth prove that the Verdi} 


falſe, 


If a Verdict may be any ways conſtrued to make 
it a good Verdict, there ought not to be made a 
conſtruction of ir, to deſtroy it, and make ir 
yoid, Hill. 21 Car. B. R, For the Law delights in the 
preſervation of things, and to make the beſt conſtrulticn 
of them, and would not have things to be done in vain, 
wor conſtrue. them to be ſo done, where a better con- 
ſtruttion may reaſonably be made. 

The Court will not cake the Enqueſt by default, 
except the Plaintiffs Council do pray it, HU, 
21 Car. B, R. For the Plaintiff may chuſe whether be 
will challenge any of the Fury or no, and therefore ths 
Court will not take it except be deſire it. 

If the Plaintiff do fail in proving of his Iſſue, 
the Verdi ought to be found. tor the Detendant, 
except the Jury do know of their own knowledge 

Nn 2 that 
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that the Defendant is guilty, Hil. 21 Car. B. R. So 
that the Jury is not ſo tied up by the Evidence, that 
they muſt always give their Verdift acc:rding to it 
for a Mans own knowledge is the beſt proof of things. 

If one of a Jury that found a Verdict, were 
outlawed at the time when the Verdi& was found 
the Verdi is not good, but may be reverſed by 
Error, Hill. 21 Car. B. R. For an outlawed Perſon ts 
out of the proteftion of the Law, and is debarred from 
intermedling with any Civil Afﬀairs, as a Perſon ex- 
communicated is from participating in Divine Ordi- 
nances, and x not liber & legalis homo, as every 
Tury-man ought to be. 

It a Verdid be found for the Plaintiff, and he 
will not enter it, if the Defendant move the 
Court in it, they will compel him toenter it; and 
ſo it is where the Plaintiff doth refuſe to enter a 
Verdi& found for him, upon the executing of a 
Writ of Enquiry of Damages, Mich. 22 Car. B.R. 
For the Plaintiff ought to reſt ſatisfied with what the 
Law gives bim, or elſe there would be no end of Suits , 
or the Defendant may enter it himſelf, if the Plaintiff 
will no;, to prevent fartber trouble which may happen 
unto him by the not entring of it. 

A Declaration that is not good, is in many Caſes 
helped after a Verdi, by the Statute of Feof azls 3 
but where the Declaration doth not make it ap- 
pear that the Plaintiff had ſome cauſe of Action 
to warrant his Declaration, or where ſome mate- 
rial and efſencial part of the Declaration is omit- 
ted, ſuch Declarations are not helped by the 
Statute, Mich. 22 Car. B. R. and Hill. 22 Car. B. R. 
For thas were t 0 ſupply a Declaration, where in effett 
there was none, which the Statute did not intend, but 


only to belp ſome farlts. 
If 
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If a ſpecial Verdi be drawn up contrary to 
the Notes agreed upon by the Council on both 
ſides at the Tryal, the Court upon a motion will 
reifie this, it the Parties cannot agree between 
. themſelves to do it, Mich. 22 Car. B. R. If it be in 
a matter fit to be done, but if the matter of fat be 
found imperfettly, then they will award a Venire fa- 
Cias de novo to try the Ine again. 

If the Court do dire& the Jury to find a ſpecial 
Verdict upon the prayer of the Plaintiff, or of the 
Defendant, the Party at whoſe prayer the ſpecial 
Verdi& was found, ought to proſecute this ſpecial 
Verdict, that the matter in Law in it may be de- 
termined, Mich. 22 Car. B.R. Becauſe the Verdif 
was diretled to be ſo fund in his fawvur, and at his 
deſire ; and therefore be ought not to make uſe of this 
favour to delay the other Party thereby, but muſt pro- 
ſecute with effef, and if either Party ſball delay to 
Jon in the drawing of it up, end to pay his fart of 
the Charges, the Court will order the Party who deſires 
it to draw it up ex parte, and the other ſide ſhall not 
be beard by bu Council to argue it. 

Where the Court doth direct the Jury to find a 
ſpecial Verdict, one of the Council on each ſide 
are to agree upon the Notes for it, and to draw 
them up, and to ſet their Hands to them, and to 
deliver them in unto the Jury in convenient time, 
ſitting the Court, or elſe the Court will take a ge- 
neral Verdi&t, Mich. 22 Car. B. R. That the Tryal 
may take ſome effect, and not be fruitleſs, . 

The Chief Juſtice at We/tminſter-Hall or Guilds 
Hall, or any Judge of Aflize. may in ſome ſpecial 
Caſe take a Verdi& out of Court, which Verdi& 
is called a privy Verdi&t, but then the Verdi& 
muſt afterwards be pronounced 'in Court, Mich, 
22 Car.B.R. And after this privy Verditt given,the Fury 

Non 3 may 
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aney when they come imo Court differnt from it if they 
thenk fir, und grove a tomtraty Viraudt > Contt to that 
which they pave privately, which laſt Verdi ſhall 
' ftand, and the privy Verditt ſhall be void. 
- FT a matrer of fat- be Teft out im the Notes 
of the ſpecial Verdi& drawn np by the Conncil, 
this cannot be amended afterwards, though the 
Court be moved in it, and although the Coun» 
cil on both ſides do conſent, Mich. 22 Car. B. R. 
For this were for the Court and Council to make a 
new Verdict againſt the finding of the Fury, who 
bawe found the matter of fatt already as the Notes art ; 
but the Court will in this Caſe grant a Venire facias 
de novo. 

The Plaintiff and Defendant ought both of them 
eo appear in Courtto hear a ſpecial Verdi, and 
the Jury 5s to be called, and to have the ſpecial 
Verdi& real unto them by the Secundaty, and 
upon the reading of it, if there be any miſtake ih 
the -penning of it, the Council on either fide hath 
liberty wo except againſt it, and when the Coun- 
Cil is agreed, then che Secundary demands of the 
Jury whether they agree to find it fo; and if they 

er they do, then the Verdi& is found, Pa/c. 
23 Car. B. R. And it is tobe afterwards drawn up, 
ond entred according to the Notes ſo found. 
| E'the Jury will. cake vpon themſelves to find 
azamft che'diretions of the Court, any _ in 
matter of Law, the Court will receive the Ver 
dict, Paſc. 23-'Car. B R. But they had beſt have a 
care that they do mot incur the Penalty of an At- 
taint. 

If in an Action upon the Caſe brought for 
fpeaking:of ſcandalous words, the Jury .do find 
that .the Defendant did ſpeak words which are 
aRionable againt che Plaintiff, and fa give a Ver- 

dit 
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di& for the Plainciff, and it appears that the words 
tound are not exprefled in the Declaration, this 
15 not a good .Verdiet, if there be not other words 
found which are in the Declaration which are 
actionable, Trin, 23 Car. B. R. For the words in the 
Declaration are only put in 5ſſue to the Fury, to try 
whether they were fpoken or not, and not the words 
which the Jury have found, and ſo they ave feund a 
VerdicÞ upon no Iſſue joyned. 

A ſpecial Verdi& after the Notes are agreed 
upon by the Council, and drawn up, and their 
Hands tet unto them, is not a ſpecial Verdi&, un- 
til it is allowed by the Couft, Mich. 24 Car. B. R. 
For they are 10 judge whether the matters in queſtion be 
rightly tated oy not. 

Where a Verdi& is imperfealy found by the 
Jury, there the Defendant is not to move upon it 
m. Arreſt of Judgment, for there canne be any 
Judgment given upon ſuch a Verdi&, and by con- 
ſequence the motion is needleſs ; but in ſuch caſe 
there ought to be a new Yenire to ſummon a new 
Jury to try the Cauſe again, becauſe the former 
Tryal was fruitlefs, Ach. 23 Car. B. R. 

Where a ſpecial Verdi& is imperfe&tly drawn 
up and entred, the Judges will not argue che mat- 
ter in Law 3 for there can be no Judgment given 
in the Cauſe, by reafon that the Verdi& is not 
good, but in ſuch a Caſe there miſt be a new /enire, 
that a new Verdi& may be found which may 
bring the matters in Law in queſtion, chat fo it 
may be determined, and Judgment giver: accord- 
ing tothe Law, Hill. 23 Car. B.R. Mich. 164y.B.S. 
13" Nov. 

A Canfe depending in Court upon a matter ir 
Law, tound by a fpecial Verdi, ought not by 
the ancient Practice of the Court to be read in 
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Court as a Record, until Books thereof be given 
unto the Judges of the Court, and fo is the uſe in 
the Exchequer at this day, Paſc. 24 Car. B. R. That 
the Fudges may have ſwfficient time to conſider of, 
and to ſpeak ts the matter in Law, and to look into 
them at the time of the Arguments made at the Bar, 
as they ſhall have occaſion; but now the Court allows 
the Books to be delivered to them four days at leaf 
before the Cauſe 1s put into the Paper for a COnci- 
lium, 

Every Miſdemeanour of the Jury before they 
give their Verdict, is not a ſufficient cauſe ro make 
yoid the Verdict, Paſc. 24 Car. B, R. Although they 
may be pwniſhable for it. 

f a Verdi& be given where there is no ſue 
joyned, there can bz nv Judgment given upon 
ſuch a Verdi&, but there muſt be a Repleader to 
bring the matter to a Tryal, Paſc.24 Car. B. R.. For 
there was nothing tryed before for want of an Iſſue 
Joyned, 

A ſpecial Verdi& ought to be prepared by 
Council, and delivered to the Jury to conſider of 
before they deliver their Verdi& in private to the 
Judge, and not the next morning when the Jury 
come to deliver their Verdi& openly in Court, 
Paſc. 1650. B.S.' 2 Maii. For then the Ccurt cannot ex- 
pedt till they conſider of it, and without conſideration it 
is mit fit for them to give their Verdict. 

By Glyn Chief Juſtice. If the Court do order a 
ſpecial Verdict, and the Council do not attend 
with the Notes of the Verdid, or do not ſet their 
Hands to them when the Jury is to give in their 
privy Verdict to the Judge, the Jury may the next 
day give a general Verdict in Court,notwithſtand- 
ing the direftion to find a ſpecial Verdiq, and 
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ſo 8 it done in a Tryal at the Bar, Paſc, 1656+ 
B, S. 

In criminal Cauſes, or real Actions, or Actions 
qui tam, &&c. if there be any Errors in the Pro- 
ceedings, they are not helped after a Verdiet, by 
the Statute of Feofails, Paſe. 16514 B. S. 11 Mail. 
Fer the Statute mentions not thoſe matters, and it ſball 
nt be extended to equity, becauſe it is in Abridgement 
of the Prattice of the Comman Law, and penal to the 
Party erncerned, 

Although the Court do bid the Secundary to 
Record a Non-ſuit, yet if it be not recorded the 
Court may take the Verdict afterwards, 7rin.1651. 
B. S. For the Non-ſuit is no Non-ſuit before it be record» 
ed, for until it is recorded it is not upon Record. 

Alchough the Plaintiff and the Defendant do 
conſent to- have the Jury find a ſpecial Verdi@, 
yer they may find a general Verdict, Trin. 1652. 
B. S. But it is a very unuſual thing for them to do it. 

A Verdi& by defaule in an Aion of Treſpaſs 
and Eje&ment, is found in this manner 3 When the 
Jury is ready ar the Bar to try the Cauſe, the Se- 
cundary bids the Cryer call the Defendant, which 
he doth thrice; and it he do not appear, the 
Plaintiffs: Council do pray the Court to take the 
Enqueſt by default ; thereupon the Jury is ſworn 
and the Record is read unto them; then the Plain- 
tiffs Council do open the Record unto the Jury, 
and demand of the Detendants Council whether 
they will confeſs Leaſe, Entry and Quiter, or no, 
which if they refuſe to do, then the Plaingiff is 
called Non-ſuit, and Judgmene is to be entred 
againſt the caſual Ejector; but if the Defendanr 
confefleth Leaſe, Entry and Oulter, then the 
Plaintiffs Ticle muſt be opened, and ſome proof 
thereaf made, and if no Evidence be given = 
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the Defendant;the Jury muſt find for the Plaititiff, 
and give him Damages and Coſts of Suit, 1654.B:$. 
It is called a Verdift by default, by reaſon of the taking 
it in ths manner upon the default of the Defendants aj 
pearance to defend bu Title. 

In the Cafe of Batemawand Harvey, Paſe. 1649, 
Te was faid by Glyn Chief Juftice, That the Court 
will not compel the Defendants Council to ſab 
ſcribe a ſpecial Verdi& ; but if he refuſe todo it, 
the Court will order the Verdid to be entred ex 
parte without ſubſcribing of it. 

If che Jury find a matter ſpecially, and do con- 
clude a thing which cannot ftand and agree with 
their finding,the conctufion is idle,and ſhall be taken 
to ſignifie nothing : By Rolf Chief Juftice, 1654. 
B.S. For the Verdi} was ax 14 without the conclu- 
fron, and therefore an idle and impertiment thing ſhall 
not vitiate that which was well found without ſuch 6 
eoncluſion. 

The Jury may find a matter of Record, if it be 
very ancient, or if the Record: be imbezited or 
cannot be found upon ſearch made for it; not- 
withſtanding what is held in Scbholiaff ica's Caſe to 
the contrary, althongh the Record be not fhewed 
to the Jury. By Rolf Chief Juſtice. So alfo they 
may a Deed or a Will, the Contents being well 
proved by Witneſſes, Vaugh, 77. 

By Gln Chief Juſtice, Trin. 1658. If an Action 
be brought for 500 }. the Jury may find part paid 
againſt the Plaintiff, and part unpaid againſt the 
Defendant, and fo divide the Verdi. 

In the Caſe of Sir Fob Haybey upon a Fryal 
at the Bar, it was controverted whether if the 


Jury do find a Verdi& contrary to the DireQions 


of the Court, whether it was a good Verdict or 
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at length the Court took the Verdict, though 
was given againſt their dire&ion. 


Caltiation, 


A Jewel is not valuable in Law, but only ac- 
cording to the valuation of the Owner of 
it, and 1s very incertain, Hil. #1 Car. B. R. Qu. 
tamen, For it ſeems there is a certain wvalne for Pearls 
and Diamonds amony ſt the Merchant Fewellers, actord- 
ing to their weight, bigneſs and luſtre, although they 
may riſe and fall in their prices, as other merchantable 
Commodities do, according to the plenty or ſcarcity of 
them, and the high or low eſteem they may be at in ſome 
times above others. DE 

If one declare in an Action of Treſpaſs for the 
taking away of live Cattel, or one particular thing, 
he ought to ſay that he took away his Catrel, or 
other thing, preti; ſo much ; but it he declare for 
taking away of things without life, he ought to 
ſay ad walentiam of fo much, Mich. 1649. B.$. Q. 
Differentiam inter pretiutm 8&-valentiam, ' or price 
end Talue. It ſeems to be, that live Cattel are to be 
prived at ſuch a price as the Owiter of them did m bs 
wecomnt efteers them to be worth, which 1s incertarn ; 
but dead things are to be reckoned at the value of the 
Market, or as ethers would give for them, which may 
be certainly known ; but I rather think that the reaſon 
of the difference between pretii and xd vatentiam, ts 
from the Rule im the Regiſter of Writs, which fhew's 
it to be according to the anciem Forms of the Law, 
which ought always te be obſerved, 
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Cle. 
A Uſe can be raiſed but two ſeveral ways. 


By Tranſmutation of the Eſtate. 
Either Jor  —_— Tranſmuration of the 
Eſtate. 


Thoſe that ariſe by Tranſmutation are, 
Feoffment, 
By Vis 
Recovery, &c. 


Thoſe that ariſe without Tranſmutation are but 
two ways. 
B _— and Sale enrolled. 
Y ? Covenant to ſtand ſeiſed to Uſes. 


There muſt be a conſideration to raiſe thoſe 
Uſes that riſe by Bargain and Sale, and covenant 
to ſtand ſeiſed; as conſideration of Mony in a 
Deed of Bargain and Sale enrolled (for without 
Enrolment the Uſe will not in this Caſe ariſe) 
and in Caſe of a Covenant to ſtand ſeiſed to 
Uſes, natural Love and Afﬀection which is for 
advancement of the Blood, and Marriage which 
is for the joyning of it,are the only Conſiderations; 
but where there is a Tranſmutation of' the Po: 
ſeflion, there needs not thoſe Conſiderations, be- 
cauſe thoſe Conveyances are more ſolemnly ex- 
ecuted than the others are. Sce Carters Rep. 137, 
138, 139, 140, 

A Uſe and 4 Truſt were all one at the Com- 
mon Law, and did both reſt in privity, but are 
now diſtinguiſhed by the Statute of 27 H. 8, Which 

doth 
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lath dire the operation of Uſes, but leaves Truſts as 
they were, Mich. 23 Car. B. R. 

The limitation of a Uſe was at the Common 
Law but a matter in Equity, and the Party con- 
cerned was only relievable upon it in Chancery, 
Mich. 22 Car. B. R. But ſince the Statute it is other- 
wiſe ; for now the Law takes notice of them and veſts 
the Uſe in poſſeſſion. 

Feoffments to Uſes, have the ſame acception as 
Deeds at the Common Law have, and are not to 
be interpreted as Wills are, Mich.23 Car.B.R. Which 
bave a more equitable conſtruftion. 

It is all one whether a Uſe be raiſed by way of 
Covenant, or by way of Feoffment, AMzcb. 24 Car. 
B.R. So that there be a good conſideration for the raiſing 
if it 3 for a thing may be well done divers ways in many 
Caſes. 

Privicy of Eſtate and confidence in the Party, 
are the two great Pillars by which Uſes are ſup- 
ported, Paſc. 1650. B. S. 18 Maii, For without theſe 
Uſes would ſoon fall to the ground. 

A Man cannot at the Common Law give his 
Wife an Eſtate by Deed, but he may Covenant to 
mou ſciſed to her Uſe, and a Uſe will well rifo 
tO NET. 


Theſe ſix things are to be obſervered in the Re- 
rocation of Uſes. 

I. Firſt, That the Party revoking is ſeiſed again 
in Fee without Entry or Claim. 

2. That he may revoke part at one time, and 
part at another time. 

3. That if he make a Feoffment in Fee, or 
levy a Fine, &c. of any part, this extinguiſheth 
the Power pro tanto; but if of the whole, all the 
Power is extinct, 
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+ Thar ifhe that hath ſuch Power hath no pre 
ſent Intereſt in the Land, nor ſhall have any thing 
by the Ceaſer of the Eftate, then this Feoffment 
or Fine of the Land is no qxtinguiſhment of hz 
Power , becauſe ir is ,meerly collateral to the 
Land, 

5. That by the ſame Canveyance that the old 
Ules are revok'd new may be created, - where the 
tormer ceaſe ip/o fetto, without Entry or Claim, 

6. That theſe Revacations are favourably inter 
prered, becauſe Mens Inheritances depend there 
ON, Co. Lit. 237. 4. 

By the Statute of Frauds and Perjuries, 29 Cor.1. 
it is enadted, That all Declarations or Creations 
of Truſts or Confidences of any Lands, &c. fhal 
be manifeſted and proved by fame Writing ſigned 
by the Party, who is by Law enabled to declary 
ſach Truft, or by his Will in Writing, atherwiſe to 
be void. 

There is allo this Proviſo,That where any Con: 
veyance ſhall be made ot any Lands, &c. by 
which a Truſt muſt ariſe by Implication, or Con- 
firuction of Law, or to be transferred or exti- 
. guiſhed by A& or Operation of Law, then ſuch 
Truft fhall be of the like force as it ſhould have 
been, if this A had not been made. 

. Alfo that. all Grants and Afligninents of Truſt 
ſhall be in Writing, ſigned by the Parties granting, 
way ſuch laft Will, otherwiſe the ſame to be 
void. 

The Lands of Ceſtuy que Tru/# ſhall be liable to 
Executions in the ſame manger as if he himſgf 
had been ſciſed, freed from. all. Incumbrance 
made by the Truſtee ; and ut the Cefuy que Zruf 
dies' ang leaves Lands in Fee to difſcend to hi 
Heis, that ſhall be Aſers per diſcext in the fans 

manner 
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manner as if it had come to him in Poſſeſſion, and 


liable ro Bonds, &<c. 
Ulury, 


Here there is not a uſurious Contra& preced- 
ing, although he that lendeth Mony, do 
take more than 6 /. per annum, per centum, upon a 
juſt computing of the Monies received by him, 
whether it fall out by the miſcaſting of che Parties, 
or by the miſtake of the Scrivener,this is not Uſury 
forbidden and puniſhable by the Statute, Trim 
22 Car. B.R. For the Statute was only made to prevent 
wſurious Contratts which were bindmg im Law, and 
looked nat at wouluntary Aths and Miſt akes. 
Threeſcore pounds were reſerved payable upon 
2 Mortgage of Lands for three years, payable at 
every ſix months by equal portions, whereas the 
whole Uſe Mony for three years, for the Monies 
lenc upon the — according to the Statute, 
came but in the whale to ſixty pounds, and yet 
this adjudged to be no uſurious Contraft, Mich. 
23 Car. B. R. For ſuch Contrafts are not within the 
Letter of the Statutes made againſt Uſury, and they are 
not 80 be extended to Equity. 


Clotd and CLofdable. 


A Thing is void which is done againſt Law 
at the very time of the doing of- it, and 
ſuch a thing done ſhall bind no Perſon ; but a 
thing which is only voidable, and not abfolucely 
void, is a thing which he that did it, ought not to 
have done, yet when it is done, he that did it 
cannot avoid ir, but it may by ſome Ae in Law 
be made void by his Heir, &c. 21 Car. B. R, 
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A Leaſe which is only voidable, muſt be made 
void by Re-entry 3 but where a Leaſe is abſolutely 
void, there needs no Re-entry, 22 Car. B. R. But 
if the Leſſee will not avoid the poſſeſſion, the Leſſor may 
bring his Ejet ment to try the Tule without any Entry ; 
but in the former Caſe he cannot. 


Cill. 


HE Conſtable of one Vill cannot execute 
his Office in another Vill, 24 Car. B. R. For 
every Vill bath a particular Conſtable or Officer, and 
bath a confined Power according to their ſeveral Limits, 
There is an ancient Book called Liber Villarum, 
wherein is contained all the Vills and Pariſhes in 
England, viz. ſuch as were at the time of the 
. making of that Book; but now I ſuppoſe there are 
many more than there was then, Paſc. 24 Car, 
B. R. This Book, I take it, is m the Exchequer, 


Cariance. 


FF there appear to be a materia! Variance be- 
tween che matter pleaded, ani the manner of 
the pleading of it, this is not a good Plea, Paſc, 
24 Car. B. R. For the manner and matter of a Plead- 
ing ought 82 agree in ſubſtance, elſe there will be m 


certainty init. 
Ciew, 


T= Jury ought not to view the place in 
queſtion betwixt the Plaintiff and the De- 
fendant, wichout the direction of the Court, al- 
though the Parties will conſent: By Glyn Chief Ju- 
ſtice, Paſc. 1656. B.S, For the Court is to direct all the 

Proceed: 
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Proceedings in Law in order to the Tryal, as being in- 
different and beſt knowing to do that which is beſt for 
the expediting of uſt ice. 

The Court will grant that the Jury ſhall view 
the thing in queſtion for them co try, if the Plain- 
tiff and Detendant will conſent unto it, other- 
wiſe not, 15 Now. Mich. 1650. B. S. But the Fury 
muſt find, without a View, according to the light they 
bave received from the Evidence, as their Conſciences 
ſhall dire#t them. The granting of Views is cauſe of 
delay, which the Court will be no cauſe of, except the 
the Parties freely conſent to it. 

Note, Upon a View the thing in queſtion is only to 
be ſhewn to the Fury, but no Evidence to be- given of 
either ſide. 


_—_—y 


Warden of a Church, or Church-Warden, 


Chirch-Warden is an Officer; although 
A he doth not take an Oath; for the Oath 
was only enjoyned him by the Biſhop 
of the Dioceſs, and he is an Officer, whereof 
the Common Law takes notice, and was ſo be- 
fore ſuch an Oath was impoſed upon him, Mich. 
22 Car. B. R. 
A Church-Warden is Guardianus Eccleſiz, and 
by virtue of his Office hath the pofſeflion and cu- 
ſtody of the Church. 


Waſte. 


F a Leaſe be made for Life without impeach- 
ment -of Waſte, the Leſſee bath by this Leaſe * 
an abſolute property in the Timber, &*e. ſo 
Oo that 
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that during the privity of his Eſtate, he: may cue 
down and convert the ſame to his own aſl im- 
pune > but if the Clauſe be without impeachment 
of Waſte by any Writ of Waſte, then if the Te- 
nant cut down Timber he ſhall not be puniſh't 
for it, but the Leſſor may ſeize and carry it 
away, or bring an Action of Trover for it, the 
Tenant hath not by the Law any general proper- 
ty in the Trees, but only a ſpecial Property ſo long 
as they remained part of the Free-hold demiled, 
but as ſoon as they were ſevered, his property in 
them ceaſed ; bur this Clauſe will fave him harm- 
leſs from an Action of Waſte to be brought 
againſt him ; but if-the Leſſor grant to the Leilee 
power to make Waſte, the Leflce hath hereby 
not only power to commit Waſte, but alfo to con- 
vert to his own uſe. Sec 11 Rep. 82, 63. 

If Waſte be done upon Lands which are let for 
Term of Years, or for. Life, by one againſt whom 
the Leſſee can have no remedy in Law for com- 
mitting this Waſte, 'the Leſſee is not puniſhable by 
the Leiſor for this Waſte, except there be a ſpecial 
Covenant in the Leaſe, that he ſhall not commit 
or ſuffer Waſte to be done, Afich. 23 Car. B, R, 
So that a ſpecial Covenant of the Party doth bind him, 
where by the Law be was not bound, A Foreign 
Enemy that invades the Land, and makes deftrubtion 
in Lands and Houſes, ws ſuch an one as the Leſſee can 
by Law have mo remedy againſt for Waſte done by him. 

u. Whether by ſuch Covenant be is puniſhable for ſuch 
Waſte. 

If Timber Trecs be growing in the Hedges of 
a Field or Clole let for years, and the Leſlee cuts 
them down, the Field ſhall not be torfeited in an 
- Action of Waſte brought againſt the Leſſee; but 
it the Trees -cut, did-grow ſcatteringly through- 
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out the Field or Cloſe, the whole Field or Cleſe is 
forteited by cutting them down. By German Ju- 
ſtice, Paſc. 1650. B.S. 17 Funit. 

Grubbing up- a White-Thorne Hedge, Cyo. 
7ac:126, Plowing of Meadow-Ground, ſuffering 
a Wall to be uncovered, the digging of Stone or 
Gravel, the cutting down or grubbing up of Trees 
are Waſte, N. B. 59,60. 


CUithernam. 


VW lthernam is no more than a Repriſal for 
| -Cattel or Goods which are unjuſtly taken, 
and where a Replevin is brought for the unjuſt 
taking, and upon a Verdi& or Judgment againſt 
the Avowant, it appears to be fo, and a Retorn* ha- 
bend* is iſſued out thereupon to make a Return of 
the Cattel, and the Sheriff thereupon returns -an 
Elongata, viz, That the Plaintiff hath conveyed 
away the Cattel to ſuch places where he can- 
not find them, then there goes out upon that Re- 
turn a Capias in Withernam of Cattel of the De- 
fendants, to- the value of the Cartel taken by the 
Plaintiff 3 For ir is but juſt that the Party ſhould have 
the Plaintiffs own Cartel in liew of thoſe of the De- 
fentlants unjuſtly taken and eſloigned by hims 

Cattel which are taken in Withernam, ad walen- 
tiam, that is, to the value of the Cartel that were 
firſt diſtrained, and ſo detained, thar -the Sheriff 
cannot execute the Replevin brought for them, 
is to be underſtood not of the number of the 
Cattel firſt diffrained, but according to their full 
worth and value, 1651. B. S. For' elſe he that brings 
the Replevin and Withernam will be deprived of | his 
[atwfattion he ought to have in caſe the diſtreſs were not 


lawfully taken. 
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CUarranty. 


N Action doth not lie upon a bare affirma- 
tion, that the thing ſold was worth ſo much, 
whereas in truth it was not worth ſo much as he 
affirmed, becauſe it is every Shop-keepers caſe ; 
but if he acually warrants it, then e contra. Lekins 
in Clif. Paſc. 15 Car.2. Reg. and Yelwertons Rep.20, 
Harvey verl. Young. 

If one warrant a Horſe, or any other thing ſold 
after the time of the fale. of it, ſuch a Warranty 
is not. good to bind the Party that made the War- 
ranty, but the Warranty muſt be made at the 
very time of the ſale, and then it is binding, be- 
cauſe it.is part of che Contra ; but if it be made 
afterwards, it is but a Diſcourſe, and no part.of 
the Contract, Paſc. 1652. B.S, 


LUrit. 


A Writ may- be either a Mandatory Writ, or 
it may be a Remedial Writ; A Mandatory 
Writ is a Writ which is directed unto the Cinque- 
Ports, or to ſome other priviledged Place to enjoyn 
them, not to exceed their jurifdiction 3 - but. this 
is not a Remedial Writto the Party that obtains it, 
conducing' any ways to his obtaining of right in 
his cauſe depending there : For ſuch a Writ leaves 
them at large todo Juſtice, and - is rather cautio- 
nary than injun&ive,Trin.22 Car. B.R. Though it may 
ſeem to imply ſomething to that purpoſe. + 1-49 

. An Original Writ is not amendable, if. it be er- 
roneous in ſubſtance by che default of the.Party 
who gave the Inſtructions for it, becauſe he that 


not 
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not without remedy, though the Writ be abated; 
but if the Clerk who makes the Writ commits an 
Error in it, ic ſhall be amended by his Inſtructi- 
ons, Hill. 22 Car. B. R. But if @ judicial Writ be er- 
ronecus, it muſt be amended, becauſe the Party cannot 
have a new Writ , and if it cannot be amended, the 
Party is without remedy as to that way of proceeding he 
is in. 

An Original Writ which is defeQive in form 
only is abateable, if it be not amendable by the 
Statute, as in ſome Caſes it is, and in others not, 
Hill. 22 Car. F, R. For Writs muſt be formal for pre- 
venting of Confuſion. 

If che Prerogative Court ſhall refuſe to grant 
Adminiſtration according to the Teſtators Will, 
this Court may grant a Writ of Mandamws out of 
the Crown-Office at the prayer of the Party 
grieved to compel them to do it, and the Counteſs 
of Barkſhires Caſe, 29 Fac. and the Caſe of Saint 
Burien 19 Cormwal, were cited to prove it, Hill. 
22 Car. B. R. Such Writ is a mandatory Writ, and yet 
remedial, ſo that a mandatory Writ may in ſome ſort 
be remedial. 

If one bring a Writ of Eje&ment, and pending 
the Suit, he makes an Entry into the Land for 
which the Action is brought, the Defendant may 
plead this Entry in abatement of his Writ, Hil. 
22 Car. B, R. For by the Entry he is ſuppoſed to 
have gained the Poſſeſſion, and ſo hath no cauſe of 
AFftion. 

A Writ without a Teſte is not good, Hill. 22 Car. 
 B.R. For the time may be material when the Writ was 

taken out, and it is proved by the Teſte ; for if it be a 
Writ iſſuing out of any of the Courts of Law at Welt- 
minſter-Hall it muſt bear Teſte ſome day in Term 
wherein the Court did fit, otherwiſe it is a void Writ ;, 

Oo 3 but 
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But the Court of Chancery being always epen, Writs 
from thence may bear Telte there as well in Vacation 
as Term-time, upon any day but a Sunday 3 but a Writ 
Teſte either at Common Law, or in Chancery upon a 
Sunday # void, for that is not dies juridicus. See the 
At made tempore Car. 2. 

Writs iſſuing out of any of the Courts at Weſt- 
minſter, except Quo minas or Outlawries, do nat 
run, that is, are of no force within the County 
Palatine of Cheſter, or other County Palatine, Hill, 
22 Car. B. R. Becauſe they have jure regalia within 
their Furifdittions, and are not ſubjeft unto other Fu- 
riſdiftions ; but of late Writs of Latitat have been 
made cut into thoſe Counties. 

The Sheriffs Bailiffs cannot execute a Writ di- 
re&ted unto the Sheriff, without the Sheriffs War- 
rant, Paſc. 23 Car. B. R. And if be do, he is liable 
to an Attion for ating without Authority. 

Where the Sheriff is Judge of the Court, a Writ 
which ſhould otherwiſe have been dirc&ed unto 
him, ſhall be direed to the Serjeants of the Mace, 
Paſc. 23 Car. B.R., That is, in ſuch places where there 
are ſuch Serjeants, who are the next Officers under him ; 
for the Party cannot be Fudge and Miniſter alſo in a 
Cauſe. 

After Judgment in a Cauſe, there can no Plea 
be pleaded in abatement of the Writ upon which 
the Action was commenced, Paſc. 24 Car. B. R. 
For the Writ # allowed good by the pleading and proceed- 
ing to judgment, and if you once ſlip your opportunity in 
pleading, you ſlip it for ever, 

In a Writ of Dower, the Tenant may well 
plead bs petita in abatement of the Writ of Dower, 
Paſc. 24 Car. B. R. That is, that the Defendant hath 
demanded her Dower by another former Writ depending, 
for ſhe can recover but once. 
4 | n 
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In an Action of Debt, it is a good Plea in abate- 
ment of the Plaintiffs Writ, to ſay that the Plain- 
tiff hath received part of the Debt, for which 
he ſues, fince his Action brought 3 but it is no 
good Plca in an Action upon the Caſe, Paſch. 
24 Car. B. RK. and Trim. 24 Car. B, R. For in Debt 
the Plaintiff is to recover the whole Debt be declares 
for 3 but in an Aion upm the Caſe, the Plaintiff ts 
to recover no more than be cas prove he is dammificd 
by not paying of what be demands; and the Meny re- 
ceived ſince the Attion brought, can but abate the Da- 
wmapes, and doth nit deſtroy bis Writ, for it was incer- 
«Fain at the bringing of the Writ how much be was dam- 
nified ; but in Debt the certainty of the thing demanded 
did appear. 

The Writ directed to call one to the Dignity 
of a Serjeant at the Law, is a cloſe Writ that 1s 
ſealed up, to fignihe it is his Duty to keep cloſe his 
Clients Cauſe, and not to reveal it; but the Writ 
dire&ed to one to call him to the Place and Dig- 
nity of Chief Juſtice, or other Judge, is an open 
Writ, and not cloſed up, to ſhew that his Duty is 
to do open Juſtice unto all, A4ich. 24 Car. B. R. So 
ſaid in a Speech made by one of the Commiſſicners of the 
Broad Seal upon the calling of a new Fudge to this 
Bench. 

A Writ of Error brought by the Bail to reverſe 
a Judgment given againſt the Principal only, is 
abateable 3 ( by Roll Chief Juſtice ) But where the 
Judgment was given againſt the Principal, and 
afterwards upon a Scire facias againſt the Bail, 
there the Bail may bring a Writ of Error ram in 
redditione Fudicii, againſt the Principal quam in 
adjudicatione Executionis, againit the Bail ſuper judi- 
cium illud, Mich. 1649. For the Bail may be preju- 
diced by ſuch a Tulgment exeinf the Principal ; for 
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if the principal Fudgment is erroneous, and reverſt, the 
Tudg ment againſt the Bail, which is dependant upon it, 
muſt be rever(# alſo. 

If the Party be ſued to an Outlawry upon an 
Original Writ, the Writ is determined by the Out- 
lawry, for it hath had its full effe&t, which was 
to make the Party come in and appear, and an- 
{wer the Plaintiff, or elſe to Out-law the De- 
fendant, if he ſhould not appear. By Rel Chief 
Juſtice, H:l.1650,B.S. But before he ſhall reverſe it he 
muſt enter into a Recognizance in Court with Sureties 
fo = to a new Original Writ \ but the late Statute 


made in 4 and 5 Willielmi & Mariz ( which ſee )- 


bath made ſome alteration of the T.aw in this Point. 

Where the Sheriffs Bond which he took for the 
Defendants appearance is put in Suit, the Writ 
taken out to arreſt the Defendant upon this Bond, 
ought to be dire&ed unto the Coroner, becauſe 
the Bund is to be ſued in the name of the Sheritt, 
Paſc. 1650. B. S. 17 Apr. And ſo he is accounted (in 
Law ) to be a Party, and is not to att for his own in- 
tereſt ; but as ſoon as he # out of bus Office, then it is 
direfted to the Sheriff as other Writs are. But Note, 
The Sheriff cannot hold any Perſon arreſted at bis Suit 
upon an appearance Bond to more than a forty pound 
Bail- Bond, and that only is with a Cunditien, that the 
Defendant ſhall appear and file Common Bail at the Re- 
turn of the Writ, 


CUrit of Enquiry of Damanes. 


HE Court will quaſh a Writ of Enquiry of 
Damages, and not ſuffer it to be filed, if 

the Plaintiff do execute it without giving due no- 
rice of the Execution thereof unto the Defendant, 
Fill. 22 Car. B, R. Becauſe the Defendant was ſurpriſed 
| thereby, 
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thereby, that be could net make his defence in mitiga- 
tion of Damages ſo fully as otherwiſe he might have done, 
and alſo the Plaintiff atted contrary to the known 
Rules and Prattice of the Court, which the Court (upon 
complaint ) always takes care to rettifie. 

F it do not appear to the Court by the Return, 
or by ſome other way, that a Writ of Enquiry 
hath been executed, the Plaintiff may if he thinks 
fic ſue out another Writ of Enquiry, and give 
new notice of the executing thereof, Mich.22 Car. 
B. R. For if it hath not been executed, it is as if there 
had been no ſuch Writ. 

A Writ of Enquiry is to iſſue forth where a 
Judgment is had in Treſpaſs, Treſpaſs upon the 
Cale, Replevin, &c. upon a mihil dicit, non ſum 
informatus, or a Demurrer, and not upon a Ver- 
dit; and this Writ is to ſummon a Jury to find 
what Damages the Plaintiff hath ſuſtained in the 
Cauſe, which Writ is executed before the Sheriff 
or his Deputy, and both Parties have the liberty 
of being heard before the Sheriff by their Coun- 
cil or Actornies, and Evidence may be given on 
both ſides ; but in caſe an Indebitatus is brought 
for 100 ]. for Goods fold, and the Detendant lets 
this go by defaulr, and the Plaintiff at the execu- 
ting of the Writ of Enquiry gives no Evidence to 
the Jury of any Goods fold or delivered to the 
Pefendant ; in this Caſe the Jury muſt find ſome 
Damages, becauſe the Defendant hath admitted 
that there is Damage ; but there not being any 
proved, they ought not to find any more than 
one Peny, or ſome ſuch 1ſmall matter : fo like- 
wiſe in caſe of a Treſpaſs, and other Matters 
where Damages are to be recovered, tor it will 
nor be ſufficient to tell the Jury that che Deten- 


dant hath confeſt the Action, and therefore ox 
| mu 


570 The Puadical Regiſter 3 Or, 


muſt give him good Damages, but it is the Duty 
of the Jury to obſerve their Dire&ions in the 
Writ, which is diligently to inquire what Da- 
mages the Plaintiff hath ſuſtained, which cannot 
be without Evidence given them 3 for if the Law 
ſhould be otherwiſe there were no need at all of a@ IWrit 
of Enquiry, but the Plaintiff might inſiſt upon the Da: 
mages laid in his Declaration. 

If there be error in a Writ of Enquiry of Da- 

mages, the Court upon the Prayer of the Party 
will grant him a new Writ, but will not ſuffer 
the old Writ to be amended, Paſch. 23 Car. 
B. R. 
If a Writ of Error be brought in this Court to 
reverſe a Judgment given in another Court, and 
the Judgment is affirmed in this Court, this Court 
may grant a Writ of Enquiry of Damages, if it 
was ſuch a Judgment whereupon a Writ of En- 
quiry did lie, Tr. 24 Car. B. R. Viz. A Judgment 
in Ejettment, Dower, 8C. 


It upon the executing a Writ of Enquiry of 


Damages, the Sheriff do refuſe to ſwear and ex- 
amine ſome of the Witneſſes produced on cither 
part, and yet doth execute the Writ; the Court 
will grant a new Writ to the Party grieved, for 
the old Writ was not well executed, 1651. B. FS. 
Becauſe all the Evidence offered was not heard, which 
oupht_to have been done on both ſides, that things may 
the more clearly appear to the Jury. 


Way and Digh-way. 


Here are three Ways taken notice of, to wit, 
Alta Regia Via, Communis Via, & Via by Pre- 
ſeritticn, that 15s, a High-way, a Common-way, 
and 
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and a Way by Preſcription, Paſc. 24 Car. B.R. And 
theſe may be ſeverally ſubdived into a 

Cart 
Horſe >-Way. 
Foot 
If a High-way lie within a Pariſh, the Pariſh is 
of common right bound to repair it, except it ap- 

ear that it be to be repaired by ſome other Per- 
on, either by reaſon of Tenure, or by Preſcrip- 
tion, Mich. 1650. B.S. 24 O&. In regard of the con- 
wVenience qf doing it, and of the benefit they have of the 
Way, and uſe of it above others, 

If any Perſon do encloſe any part of a Way 
or Waſte, adjoyning to a High-way, he thereby 
doth take upon him to keep the Way adjoyning 
in repair, for thereby he claims particular Intereſt 
in the Soil, 1651. B. S, El/e he could not encloſe it. 

A Miniſter in Holy Orders keeping only a 
Coach and Horſes, ſhall be obliged to ſend our 
a Team towards the Repair of the High-ways, 
according to the Statute, and ſo adjudged by the 
Chief Juſtice Hales, &c. Becauſe Clergy men are 
net exempted from the qublick Duties of the Nation ; 
and although the Miniſter keep a Coach and Horſes only, 
and no Team, yet a Coach and Horſes doing as much 
prejudice to the High-ways as a Cart and Horſes, it is 
very fir the Owner ſhould contribute with his Neigh- 
bours to the Repairs thereof. 


Wagner of Law. 


HE Defendant cannot wage his Law in an 
Action which doth ariſe upon a realty; 

for there the Agreement between the Party can- 
not be ſo private, but there will be ſomething to 
prove it beſides the ſuggeſtion of the Party, _- 
only 
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only where the Action is perſonal, and the Cauſe 
private, Trin. 22 Car. B. R. And therefore if an 
Attion be brought for the Arrerages of Rent, the De- 
fendant cannot wage his Law, for the Rent doth ariſe 
out of the Land, and ſounds in the realty, and it may 
appear the Defendant had the Land, and the Law will 
preſume he was to pay Rent for it. : 

The manner of waging of Law is this, He that 
is todo it, muſt do it Jduodena manu, viz. He mult 
bring fix Compurgators with him ( who- are to 
ſwear that they believe that he ſwears rue ) and 
ſtand at the end of the Bar towards the right Hand 
of the Chief Juſtice, and the Secundary asks him, 
whether he will wage his Law; if he anſwers that 
he will, the Judges admoniſh him to be well ad- 
viſed, and tell him the danger of taking a falſe 
Oath, and if notwithſtanding he perliſt, then the 
Secundary ſpeaks words to this effe& following 
unto him, and he that wageth- his Law, doth re- 
peat every Sentence diſtin&ly afrer him, viz. Hear 
Je thu, ye Fuſtices, that I WS. do not owe to B.B. the 
Sum of (naming the Sum in the Declaration) nor 
any Penny thereof in manner and form as B. B. hath 
declared againſt me : So help me God, and then he 
kiſſeth the Book. But before he takes the Oath, 
the Plaintiff is called by the Cryer thrice, and if 
he do not appear he becomes Non-ſuited, and 
then the Defendant goes quit without taking his 
Oath ; but if he appear, and ſwears that he owes 
the Plaintiff nothing,and the Compurgators dogive 
in their Verdi& that they believe he ſwears true, 
chen the Plaiatiff is barred for ever, M.22 Car.B.R. 
If the Plaintiff do not appear to bear the Defendant per- 
form bis Law, he is non-ſuit, and then he is not barred, 
but may bring a new Aion, Paſc. 24 Car. B. R. 

The reaſon why wager of Law is ——__ 
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becauſe the Contra : upon which the Action is 
brought being a private: Contract, and not to be 
proved, it may be intended that the Diſcharge 
may be in private, and not to be proved other- 
wiſe than by the Oath of the Party, whom the 
Law will not prefume will take a falſe Oath, Hil. 
1649. B. S. 31 Fan. And bis Oath (ball rather be ac- 
cepted to diſcharge himſelf, than to ſuffer him to be 
charged upon the bare allegation of the Plaintiff. This 
Wager > om was moſt prattiſed in thoſe Times that 
Craft, Subtilty and Knavery bad not gat firm footing 
in ths Nation; but is being abuſed by the Iniquity. of 
the People, the Law was forc't to find out another way 
to do Fuſtice to the Nation, and that was by turning of 
Attions of Debt into Ajons upon the Caſe by ways of 
indebitatus aſſumpſit which hath now ouſted the De- 
fendant of bu Ley Gager. See Slades Caſe in the Lord 
Cooks Reports. | 

The Defendant cannot pray to be admitted to 
wage Law inſtanter after imparlance, but before 
he may, and then tke Plaintiff cannot be non-ſuit, 
if the Defendant perfe& his Law ; bur if he wage 
his Law after imparlance, the Plaintiff may be 
non-ſuit, Per Magiſirum Liveſay & alios, KC. Paſc. 
21 Car. 2. Regs. | 

If one bring an Adion. of Debt upon a conceſſit 
ſolvere, as it is uſed to be done in Briſtol-and ſome 
other Places, the Defendant may wage his Law, 
Hill. 1650. B. S. 5 Febr. For his Confeſſion is no proof 
of the Debt at the Common Law, though by a ſpecial 
Cuſtom an Attion may be broug bt upon ſuch a promiſe. 

If the Defendant do tender his. Law in Court, 
and is ready to perform it, .and the Plaintiff be- 
ing called, doth not a - he ſhall be non ſuit, 
and pay Coſts, but then. he may bring another 
Acion for the Debt, if he pleaſe; but if the 
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Plaintiff do appear,and the Defendant do make his 
Law, then the Plaintiff ſhall never bring another 
Action for that Debe, but ſhall be barred for 
ever, Mich. 1650. B.S.' 22 Nov. 'For it is as much as 
if a Verditt paſſed againſt him, for bere is all done that 
the Law requires towards the diſcharging of the De- 
fendant. 

No Action ſhall ever lie againſt an Executor or 
Adminiſtrator, where the Teſtator or Inteſtate 
might have waged their Law ; becauſe they have loſt 
the benefit of making that defence, which is a good de+ 
fence in that Ation, and if their Teſtator or Inteſtate 
had been living might have taken the advantage of it. 


Cows. 


'A Latin word uſed in pleading, which word 
doth. ſignifie divers things, is nevertheleſs 
well uſed to expreſs that thing which is intended 
' to be expreſſed by it, if there be an Anglice joyn- 
ed with it, Hill.21 Car. B. R. For by the word Ang- 
lice it is explamed what the Party doth intend it 
fhall fignifie in Engliſh 3 alſo if an Aion be brought 
for a thing for which no Latin word ever was, Jet by 
making a word ſound near the. Latin of the thing in 
weſtion, with an Anglice to it, ſball be good enough ; 
ut if any Latin word ſhall be found for the thing in 
queſtion, then the made Latin word will make the De* 
elaration or Plea naught. 

Words which may be taken or interpreted in a 
general and common Senſe,ought not to receive a 
ftrained and unuſual conftruion, Hz!/.21 Car. B.R. 
For it is likely the Party that uſed them, had a plam 
and common meaning in' them, and not a rained and 
unuſual meaning, and therefore the Law will take them 
according t0 the common partance, 

Words 
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Words which are in themſelves uncertain, may 
nevertheleſs be made certain by ſubſequent or fol- 
lowing words, Mich. 23 Car.B. R. Which may ſerve 
as a Comment to explain what the Speaker did mean by 
them. 

Alchough Words were not actionable in them- 
ſelves at the time of the ſpeaking of them, yer if 
an Action be brought for the ſpeaking of them, 
they may be made actionable by the Defendants 
pleading, by juſtifying of the words, Mich.22 Car. 
B.R. For it may be that in ſuch his juſtification he may 
explain in what ſenſe he ſpake them, which did not ap- 
pear plainly before; and where words are ambiguons, 
the beſt ſenſe ſhall be taken generally. 

Theſe words, you are 4 Knave, ſpoken general- 
ly, will not bear an A&ion ; bur it one call ano- 
ther Knave, and apply the words particularly to 
the Profeſſion of him againſt whom they are 
ſpoken, as to call an Attorny at Law Knave, and 
to apply it ſpecially 'to him in relation to his 
Practice as an Attorny, an Action upon the Caſe 
will lic for ſpeaking of them, Hill. 22 Car. B. R. 
For by the Application of them they import a ſpecial 
Damage done to the Party by the ſpeaking of them, in 
flandering him in his Profeſſion, and leſſening of his 
Prattice. 

A word which is written ſhort or abbreviated 
without 2 daſh, is not good, Hzll. 22 Car. B. R, 
For the daſh or turning up of a ſtroke or daſh with a 
a Pen at the end of it, is the general mark or ſign to 
diſtinguiſh an abbreviated word from a word written 
at length. 

Incertain words in the Count or Declaration, 
may be made good and certain by a Plea in Bar, 
Hill. 22 Car. B. R. To wit, by the Defendants taking 


notice 
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notice of the meaning of them in bis Plea ; for if they 


be certain to the Defendant, they are certam enough, 

The different placing of the ſame words may 
cauſe them to have adifterent ſenſe or conſtrucion, 
Paſc. 23 Car. B. R. And therefore care is to be taken 
in pleading, how the words uſed are placed. 

The Court ought ſo to order the words of a 
Will, that they may receive ſuch a conſtru&ion 
that may agree with Law, although by their miſ- 
placing, they cannatin themſelves receive ſuch a 
conſtruion, .Paſch. 23 Car. B. R. Ut res magis 
valeat quam pereat : Alſo if « Will contradits it ſelf, 
the laſt words ;n the Will ſhall always ſtand, for the laſt 
Words are his laſt Wall. 

Words in a WilLas they may be diverſly penned, 
may (either deſtroy a Condition: precedent, or 
create. a Condition ſubſequent where there was 
none before, Paſc. 23. Car. KR. R. 

Morag? of .a Ship, is when the Ship lies at An- 
chour within,a Hayen or Harbor, and it is called 
Morage trom the Latin word Morare, viz. ſtaying 
in the place, Paſc: 23 Car. B,,R., Q. 

The Anſty of the City of York, is that part of 
the County of the Ciry which extends without 
the City, and is an Hundred, which is within 
the juriſdiction of the City, and was added to it 
by. A& of Parliament, Paſc-23 Car. B. R: Vid, the 
Statute. «+ ...: | 

'The word Relaxavit doth not amount to a- Sur- 
render in the caſe of a common Perſon, .much 
les in the.,Caſe of the King, 7rin. 23 Car. B. R. 
The werb relaxare whereof the word relaxavit is the 
preterperfett tenſe, ſignifies only to releaſe, which differs 
much from a Surrender, as appears by Littleton 7» hi 
Tenures. , = 
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The word Intereſt for borrowing of Mony,ſhall 
be intended ſix pounds a year per centwm, if the 
_ be not ſhewed, Trim. 23 Car. B, R. Becauſe 
that ws the Intereſt which the Statute allows every Per- 
ſon to take impune. 

The words of a Statute ought not to be ſo inter- 
preted,chat thereby natural Juſtice will be deſtroy- 
ed, Hill. 23 Car. For it is not the intent of any parti- 
cular Law of a Land or Nation, to deſtroy the general 
univerſal Law of Nature ;' and therefote ſuch s Gon- 
Proflien cannet be but contrary to the intent of the Laws 
makers. 

The word /imul is not a word Copulative, when 
it is joyned with the word Er, Trin. 24 Car. B. R: 
But Simyl cum are words copulative. 

Where there is a Latin word in a Declaration; 
which is falſly engliſhed, the Engliſh word ſhall be 
adjudged void;and the Latin word ſhall ſtand, Paſc: 
24 Car. B. R. Qu. tamen, For the Party that duth 
interpret it, knows beſt what he meant by it, and all 
words are but to expreſs the mind of him that ſpeaks 
then. 

Where ſenſeleſs words which ſignifie nothing are 
uſed in a Declaration to expreſs things, they ſhall 
be accounted void and idle, and ſhall not hurt the 


| Pedlaracion, if it be good without them; for. no 


Damages ſhall be intended to be given by a Jury 
for thoſe things which were intended to be expref 
ſed by thole ſenſeleſs words, and are not exprefs 
ſed, by reaſon of the ſenſcleſnels of them, Paſe. 
24 Car. B. R. 
The word widlicet is uſed to explain the foregos 
ing words in the Deed, or ather V Vriting whereic 
is uſed ; and:if che words which the videlicer doth 
uſher in, be contrary to che preceding words, they 
are yoid, Paſc, 24 Car. B, _— then they chaſe to be 
P a 
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an Interpreter, and become deſtructive, contrary to their 
nature. ich. 

One may upon a conſideration diſfolve by parol 
an abſolute Contra, Paſc. 24 Car. B.R. Viz. made 
by Parol. 

One may give Authority by Parol unto another 

to take Livery and Seiſin for him, Mich. 1650. B.S, 
For he is but an Inſtrument or Conduit-pipe to derive the 
poſſeſſion of the Land to another ; and it is all one as if 
he took the Livery and Seiſin himſelf. 
- Words ambiguous ought to receive ſuch a Con- 
ſtruction as may make them ſtand wich Law and 
Equity, Mich. 1650. B.S. And not to be wreſted to do 
wrong . 

A Mark made in the manner following, viz. 
which is to ſhew where a Clauſe or VVord left out 
and interlined in V Vriting ſhould come in, is cal- 
led a Tra&. By Roll Chiet Juſtice, Ir feems to be 
derived fromthe Latin word :rabere todraw,becauſe 
by it the words left out are ſignified to be there 
where it is placed to be drawn into the V Vrifing, 
1650, B.S. It may be alſo called a dire from the 
Latin word dirigere. 

In an ARion of Trover pro uno Gallo feni Ang- 
lice, # Cock of Hay, _ a motion in Arreſt of 
Judgment it was ſaid by: the Chief Juſtice, that 
when Acions of Trover firſt came up they were 
not encouraged, as not knowing what the conſe- 
quence of them would be, and therefore Judg- . 
ments were arreſted often-times upon very light 
occaſions, but by the experience of the benefit of 
them, and upon finding them to be remedial 
Actions, they are now encouraged by all Courts, 
and that he did not doubr but that the Jury who 
' gave their Verdi& were well ſatisfied 'in the thing 
they gave their Verdict for, and thereupon " ow 

ere 


_—— 
_— 


dered Judgment to be entred for the Plaintiff, but 
withal ſaid, that the Clerk who drew that Decla- 
ration was an Ignoramus. . 


CUitneſs. 


| & the Caſe of Fones againſt Price, Trin. 1657, 
It was faid by Glyn Chief Juſtice, That one who 
is Bail to an Action cannot be a V Vitneſs upon the 
Tryal of that Aion, becauſe be being Bail is a 
Party concerned himſelf, and in ſwearing to diſcharge 
the Dacia, diſcharges himſelf. 

A VVitneſs who by reaſon of Sickneſs,extream 
Age, or other Cauſe cannot come to a Tryal, may 
by Order of Court be examined in the Country 
before any Judge of the Court where the Cauſe 
depends, and the Teſtimony ſo taken, ſhall be al- 
lowed to be given in Evidence at the Tryal, Mich. 
22 Car. BR. Thus us admitted, that Tryals may not be 
hindred for lack of Witneſſes. 

If a VVietnelſs be ſerved wich the Proceſs of this 
Court to give his Teſtimony at a Tryal, and will 
not come if it be in a criminal Cauſe, the Court 
may grantan Attachment againſt him for his Con- 
tempt to the Court and if ic be in a civil Cauſe, 
the Party may have his Action upon the Caſe to 
recover the Damages he received for want of his 
Teſtimony, Mich. 22 Car. R. B, 

The Teſtimony of one ſingle Perſon is a ſuffici- 
ent Teſtimony for the King in all Cauſes wherein 
he is concerned, except in Caſes of High-Treaſon 
only, for there muſt be two V Vitneſles to one and 
the ſame Fa&3; but in all other criminal Matters 
one good V Vieneſs is ſufficient, Mich. 22 Car. B.R. 

AVV itneſs that is to teſtifie on the behalf of the 
King againſt one that is arraigned for Felony, 
muſt be ſworn for the King ; but one who is to 
Pp 2 g1Ve 
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give Evidence for the Priſoner muſt not be ſworn 
to give his Teftimony againſt the King, but the 
Prifoner may examine him, and defire his Teſti- 
mony without having an Oath adminſtred to him, 
Mich. 22 Car. B.R. 

If divers Perſons be made Parties to a Suit, and 

ſome of them are either found Not guilty, or elſe 
the Plaintiff will give no Evidence againſt them, 
they may be allowed to be examined as V Vitneſles 
in the cauſe whereunto they were made Parties, 
Mich. 22 Car, B.R. For now it appears they aye nit con- 
cerned in the Suit, but are as Strangers and indifferent 
Perſons, and that the Plaintiff had no juſt cauſe of 
Attion againſt them, but it may be, made them Parties 
ro take away their Teſtimony, "and if they ſhould not be 
admitted to be good Witneſſes, the Plaintiff might de- 
prive the Defendant of all his Witneſſes by making of 
them Parties. 
He that will make uſe of VVitneſles at a Tryal. 
mult get them thicher at his own peril, and - he 
ſhall not delay the other Party for lack of his Wit- 
neſles, Paſc. 23 Car. B R. Fer be hath remedy againſt 
bis Witneſſes, if be ſuffer in his Tryal by reaſon of their 
abſence, by bringing an Aion of the Caſe upon the 
Statute of Queen Fliz. againſt them for not appearing. 

One that hath but a ſmall Legacy given unto 
him by a VVill may be allowed as a VVictneſs to 
prove that V Vill; but he that hath Lands given 

im by a VVill, may not be allowed for a VVit- 
neſs to prove that V Vill, Pa/c.23 Car. B.R. For that 
were to fuſfer one to ſwear his own Title , but in the 
former Caſe the Law will nit intend that any one will 
forſwear himſelf for a ſmall matter ; but if one that is 
Witneſs to a Will bave a Legacy given him in the Will, 
if be will releaſe bis Legacy to the Executor he ſhall then 

e @ goed Witneſs to prove the Will. Z 

Y 
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- By the Scatute of Frawds and Perjuries all VVills 

whereby Lands are deviſed muſt be in V Vriting, 
and ſigned. and ſealed by the Deviſor in the pre- 
{ence of three or more credible VVitneſſes, which 
Perſons who are V Vitneſles (the Statute ſays) muſt 
ſet their Names thereunto as VVitnefles, in the 

preſence of the Party who made the V Vill, other- 

wiſe it is void. 

Bute it . hath been adjudged, that where the 
Deviſor ſigned and ſealed the VVill in one 
Roow, and the V Virneſles ſet their Names to it in 
another Room, both which Rooms opened into 
each other fo that a Man might ſee in one Room 
what was done in the other, and the Deviſor 
might (if his Curtains were not drawn cloſe) ſee in 
one Room what was doing in the other Room, 
thatthis wasa ſigning of the V Vitneſles in the pre- 
ſence of the Parties within the intent of the Statute, 

A Man may be a credible Witneſs that is one of 
good Fame and Credit, and yet by Rules of the 
Law, he may not be a VVitneſs in the Cauſe, 
wherein he is produced to give his Teſtimony, 
Paſc. 23 Car. B. R. For he may be for ſome by-reſpett 
not indifferent in that particular Cauſe, though other» 
wiſe accounted of good Credit and Repute. 

One tizat is made Executor of a VVill, is not to 
be allowed asa V Vieneſs to prove that V Vill, Paſc. 
23 Car. B. R. For bis own Intereſt may be concerned- in 

* the proof of the Will, in reſpet of the ſurpluſage of the 
Teſt ators Eſtate which the Law caſts upon him after the 
Debts and Legacies of the Teſtators be paid, if there be 

| any ſuch ſurpluſage. | 

It the Council on both fides at a Tryal cannot 

- agree what Teſtimony a V Vienefs examined inthe 

Cauſe did give,the Court will examine him again, 
Paſc. 23 Car. B. R. That all things given in evidence 
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may be left clear and without diſpute anto the Fury to 
conſider of. __ 

Inhabitants within a Corporatian, if they be not 
free of the Corporation, may be admitted as V Vit- 
neſſes for the Corporation, at a Tryal which con- 
cerns the Corporation, Paſc. 23'Car. B. R. For their 
entereſt is no way concerned, and favour w not a good 
exception againſt a Witneſs, although it be againſt a Fu 
ror, becauſe the Teſtimony of aWitneſ' is left tothe Fury 
to credit or not to credit, as they ſhall find cauſe, and 
ſo it is not binding to the Fury ; but the Furies Verdi, 
be it true or falſe, u binding to the Party, and therefore 
there xs greater caution to be uſed, that they may be in- 
different, and not partial. | 

A VVicneſs may not be compelled to anfwer up- 
on 2 voir dire touching a Treſpaſs done, for the do- 
ing whereof he may himſelf be liable toan Action, 
Mich.23 Car.B.R. For nemo tenetur prodere ſeipſum); 
for it s againſt the very Law of Nature, and therefore 
it ſeems the tendring of the Oath, ex Officio, is net 
warrantable, which Oath is prohibited by Stat. 17 Car. 
to be adminiſtred. | 
' One that is of Council in the Cauſe on one ſide, 
may be examined as a VVitneſs in it on the other 
ſide, if he be ſerved with Proceſs to give his Teſti- 
mony therein, ſo that what he is examined to is 
not any matter that came to his knowledge as 
Council in the Cauſe, but by ſome other means, 
for if it did, then he may refuſe to be examined, 
Mich. 2.3 Car. B, R. For in the former caſe he is en- 
Joyned by Law to do it, which is to be preferred before 
his Client, but in the other caſe he is not in any wiſe to 
betray bis Clients Cauſe, or any of bis Secrets committed 
to bim, to the prejudice of his Client. 

The Examinations of V Vinteſſes which were 
taken in perpetuam rei memoriam, ought not to = 
made 
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made uſe of at a Tryal until the VVietneſſes fo ex- 
amined be dead, Hill.23 Car. B.R. and Paſc.24 Car. 
B.R. 19 Apr. For they were only examined for their Te- 
ftimonies to be preſerved, and to be made uſe of only in 
cafe-they ſhould die before the Tryal. ' 

One that is any ways concerned in the fame Title 
of the Land in queſtion, may not be allowed as a 

Witneſs in the Cauſe,although he be ho ways then, 

a Party to the Suit, Paſc. 24 Car. B. R. For bis Teſt- 
mony tends to the corroboration of his own Title, and 
therefore ſhall not be preſumed to be indifferent. 

One that claims any benefit by a Deed,may not 
be allowed as a V Vicneſs to prove the Deed, Mich. 
1649. B.R. Inrepard of bis Intereſt. 

One that is to be a Witneſs at a Tryal, ought not 
to be examined before the Tryal, but by conſent of 
both Parties, and a Rule of Court for that purpoſe, 
Hill. 1649. B. S. And it may be in ſuch Caſes where be 
cannot conveniently be had at the Tryal. 

The Court will upon a motion 'grant a Habeas 
Corpus to have a Priſoner in priſon upon an Execu- 
tion in the Kings Bench Priſon, to be at a Tryal 
to be examined as a Witneſs, if the 'Tryal be in 
Londen; but he that obtains the Habeas Corpus muſt 
carry him thither, and bring him back at his own 
charge and peril, that he make no eſcape, Trim 
1650. B. S. 29 Fun. 

If a VVitneſs be ſick, ſo that he cannot be at a 
Tryal, and it is ſo proved by Afﬀidavit, and that 
VVitneſs hath been formerly examined upon In- 
terrogatories in the Chancery in that matter upon 
which he is to be examined upon at the Tryal, the 
interrogatory may be admitted to beread in Evi- 
dence to the Jury at the Trya), 1652. B. S. That 
the Party may not bave cauſe to complain that he wanted 
by Evidence. | 

One 
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One that hath been burnt in the Hand for a Fe 
lony committed by him, and is pardoned for the 
Felony, may be admitted a V Vitneſs in a Cauſe. 
By Rell Chief Juſtice, 1652. B.S. For by the Pardon 
hs Offences are pardoned, aud he is made rectus in 
Curia 3 for the Pardon duth pardon gs well: the Offence 
3t ſelf as the Guilt it ſelf; but a Perſon who ſtands 
convicted of Treaſon or Felony cannot until ſuch Con- 
vidtion is takewaway either by a Pardon, or reverſing of 
the Tudgment againſt them be admitted to be an Ev 
dence in any Court, | 

In the Caſe of one Williams and Pues, Paſc. 1656. 
B. $. Upon a motion it was ſaid by Glyn Chief Ju- 
ſtice, that one whom the Plaintiff makes a Deten- 
dant in the Suit, on purpoſe to take away his Te- 

imony, may be examined as a V Vitnels in that 
Cauſe, de bene efſe; and if the Plaintiff do prove 
no Cauſe of Action againlt him, his Teſtimony is 
to be allowed for good Evidence in the Caule. 

Upon Evidence given at a Tryal at the Bar be- 
tween Warren a-common Carrier, and the Hun» 
dred of Broad-water, upon the Statute of Wincheſter, 
of Hue and Cry; it was ſaid by Ghn Chief Ju- 
ſtice, That a Carrier who is robbed, may be exa- 
mined as a Witneſs at a Tryal touching that Rob- 
at Np prove the Robbery, and what he was 
robbed of, otherwiſe the Truth cannot be known : 
So alſo may the Party himſelf who is Plaintiff, and 
brings the Aion : But. he ſaid, That this is the 
only Caſe where one may be admitted to give his 
Teſtimony as a Witnels in a matter which concerns 
himſelf; and in this Caſe the Carrier was exami- 
ned accordingly. Notes, Mich. 1656. B. S. For if 
the Law ſbould not be ſo,that Attions would ſignifie very 
little, for Perſons are robbed oftentimes when they are 
alone, or in the Company of Strangers, (0 thas without 
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the Oath of the Party robbed it could wery ſeldom came 
to be certainly known what or how much a Man was 
robb'd of but when a Man travels alone, and is robb d 
of @ ſum of Mony, it will ( if be brings bis Aftion 
againſt the Hundred) concern him wery much to have 
good Evidence to prove what Mony or other Things be 
carried out with him when he was robb'd, otherwiſe it 
will be a hard matter for him to recover, becauſe the 
Hundreds have been often put upon with ſham Robberjec, 
and bzve ſometimes deteFted them. 

In the Caſe of Meredith againſt the Hundred of 
Warlington inSurry, Paſc. 1657. Ir was ſaid by Glyn 
Chiel Juſtice, That a Pariſhioner is not a compe- 
tent Witneſs to prove the Bounds of a Pariſh where 
he is an Inhabitant, although he pay neicher Scot 
nor Lot, but receives Alms of the Pariſh, becauſe 
he is ſubje& to watch and ward, and fo is con- 
cerned ſomething, though not ſo much as others of 
greater Abilities. 


Til. Vide Deviſe, 


R Ei when an Eſtate is deviſed by V Vill, 
the Law puts the Deviſee in the ſame Con- 
dition as by any A& executed by the Parties, the 
Law puts the Grantee in; as for the purpoſe 
where a Term is deviſed, the Deviſee is in by A& 
of Law without Attornment, but not ſo in caſe 
of a Grant at the Common Law; alſo in the caſe 
of a Deviſe of a Free-hold, the Deviſee is in with- 
out Livery, but it is not ſo in the caſe of a Grant 
at the Common Law, 

By the Statute of Frauds and Perjuries, 29 Car. 2, 
It is enacted, ' That all Deviſes and Bequeſts of 
Lands ſhall be in VVriting, and ſigned by the 
Party ſo deviſing, or by Bae other Perſon in 
his preſence, aad by his expreſs DireRions, an 
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ſhall be atteſted and ſubſcribed in the preſence of 
the Deviſor by three or more credible V Vieneſſes, 
or elſe to be utterly void. | 

Alfo that no Deviſe in Writing to be revocable 
otherwiſe than by ſome other Will or Codicil in 
Writing, or other Writing declaring the ſame, or 
by burning or cancelling, tearing or obliterating 
by the Teſtator, or in his preſence by his dire&ion 
and conſent 3 but all Deviſes, ec. ſhall remain in 
force until the ſame be burnt, &c. by the Teſtator, 
or his dire&ions in manner aforeſaid ; or unleſs 
the ſame be altered by ſome other Will or Codicil 
in Writing, or other V Vriting of the Deviſor ſign- 
ed in the preſence of three or -four V Vitneſſes de- 
claring the ſame. 

Alſo any Eſtate pur awter wie ſhall be deviſable by 
VVill in V Vriting as aforeſaid, and if no ſuch De- 
viſe ſhall be made, the fame ſhall be chargable in 
the Hands of the Heir, if it ſhall come to him by 
reaſon of a ſpecial Occupancy, as Aſſets by Di- 
ſcent,. as in caſe of Lands in Fee; and if there be 
no ſpecial Occupancy, it ſhall go to the Executors 
or Adminiſtrators of him who had the Eſtate 
thereof by virtue of the Grant,and be Aſſets in the 
their Hands. 

Alſo that no Nuncupative Will ſhall be good 
where the Eſtate cxceeds 30 /. that is not proved 
by three Witneſſes at che leaſt, nor unlefs the Te- 
ſtator when he pronounc't the ſame, bid the Per- 
ſon preſent bear Witnefs that ſuch was his Will, 
(or words to that effe&t) nor unleſs the ſame was 
made ac the laſt Sickneſs of the dead, and in his 
Houſe, or where he had reſided ten days or more, 
except in caſe of ſudden ſurpriſe where ſuch Per- 
fon was taken ſick from his own Houſe and died 


heiore he returned. 
Alſo 
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” Alfo that after fix. months after the ſpeaking of 
the Teſtamentory Words, no Teſtimony ſhall be 
received, except the ſame, or the ſubſtance thereof 
TS were committed to Writing within ſix days after 
FY the making of the Will. 

ST Alfo that no Probate of any Nuncupative Will 
ſhall paſs the Seal till fourteen days after the Te- 
ſtators death, nor ſhall it at any time be proved cill 
Proceſs ſhall be iſſued our to call in the Widow, or 
next of Kin to the dead. 

Alfo no VVill in VVriting concerning Goods 
ſhall be repealed or alcered by any words, excepe 
the ſame be in the life of the Teltator committed 
to writing, and read unto and allowed by him, 
and proved by three Witneſſes at the leaſt. 

Note, This A& ſhall not extend to Souldiers in 
actual Service, or Mariners at Sea. 

Note, This ſhall not alter the Juriſdiction of the 
Spiritual Court. 

A Will which doth only concern the bequeathing 
of Lands, &c. may to perpetuate the Teſtimony be 
proved in the Chancery ; bur if it be a mixt Will, 
ahd doth concern Lands, Goods and Chatrels alſo, 
it may be proved in the Spiricual Court, quoad the 
Good, and if they meddle any farther, this Court 
wilf-grant a Prohibition to ſtop them, Hl. 22 Car. 
B. R. | 

The probate of a Will per Tees in the Spiritual 

Courts no corroboration of the Will, H511.22 Car. 
B, R. Although the common Opinion is otberwiſe \ for 
if it come.in queſtion at the Law, whether a Will or no, 
38 #4 10 evidence to @ Fury to prove it a Will, becauſe it 
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Wis proved per Teftes ; but rhe Will refs as much upon 
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| | proof as if it bad been proved in common form, far the 
WY Law takes no notice of Witneſſes examined in the Spi- 
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